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THE PANAMA PAPERS: MORE TO 
COME AND WHAT IT COULD MEAN 
FOR CANADIANS
By David W. Chodikoff, Editor of Taxes & Wealth Management, Tax Partner, 
Miller Thomson LLP

By now, those people that follow the news have heard of the Panama 
Papers. If you have not, here is a brief summary of what the excitement is 
all about. After a year-long investigation by the International Consortium of 
Investigative Journalists (ICIJ), the German newspaper Süddeutsche Zeitung 
and more than 100 other news organizations, a massive data leak of over 
11.5 million documents has revealed the offshore holdings of more than 140 
politicians and public officials around the world. The documents identify 
over 214,000 offshore entities. As the ICIJ reports, the records demonstrate 
how banks and yes, unfortunately, law firms, have helped sell financial 
secrecy to anyone that wanted it and could afford it. The list of people that 
sought this privacy included politicians, billionaires, sport stars, celebrities 
and less favourable types such as fraudsters and drug traffickers.

The leaked records came from a Panama-based law firm, Mossack Fonseca. 
This law firm has offices in 38 cities around the world including Zurich and 
Hong Kong. Mossack Fonseca is known as a successful law firm that designs 
corporate structures to shield the privacy and ownership of the assets of 
its clients. The leaked documents include e-mails, financial spreadsheets, 
passports and corporate records.

The immediate fallout from the release of the information in April 2016 has 
been swift. The Prime Minister of Iceland, Sigmundur David Gunnlaugsson, 
was forced to resign. The leaked documents revealed that Gunnlaugsson 
and his wife owned an offshore company that held millions of dollars in 
Icelandic bank bonds during Iceland’s financial crisis.

U.K. Prime Minister David Cameron, after days of stalling and providing 
various partial statements, admitted that he owned shares in his father’s tax 
haven fund which he sold for 31,500 pounds just before becoming the prime 
minister in 2010. A former member of the Treasury Select Committee and 
a Labour MP, John Mann, called for the prime minister to resign alleging 
that the prime minister had covered up and misled the British public. The 
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British media pounded the prime minister on whether there 
was a conflict of interest between the Panama based Blairmore 
Investment Trust (established by his late father) which did not 
pay U.K. tax on its profits and Prime Minister Cameron’s public 
pronouncements and professed government policy of putting 
an end to aggressive tax avoidance.

The Panama Papers also revealed dealings from Russia that 
raised the prospect of shady activity by members of Russian 
President Vladimir Putin’s closest allies. The dollar figure 
attached to these dealings is an astronomical sum of 2 billion 
dollars. For his part, President Putin dismissed any allegations 
of indirect involvement as nothing more than an attempt by a 
bunch of conspirators to undermine Russia.

It appears as though no part of the world was untouched 
by the data leak. In Argentina, President Mauricio Macri, is 
facing an investigation into his relationship with two offshore 
firms to determine if he failed to disclose assets as required 
by Argentine law. Meanwhile, in China, relatives of three of 
the seven members of the Communist Party’s ruling council 
had established companies through the offices of Mossack 
Fonseca. Apparently, the Communist Party of China informed 
news organizations that they should delete any references to 
the Panama Papers.

What comes next is not anyone’s guess as the ICIJ has made 
it clear, it plans to release names and more details of its work 
on May 9, 2016. In the meantime, in mid-April tax investigators 
from 28 countries met in Paris to discuss how to make the most 
of the information revealed by the documents. The approach 
has been spearheaded by the Joint International Tax Shelter 
Information and Collaboration Network. In the months to come, 
the world will get a much clearer picture of the seriousness of 
this renewed international effort to clamp down on aggressive 
tax planning and tax avoidance.

For Canadians with offshore business interests and accounts, 
difficult times could be ahead. The new Federal government 
has increased its funding to the Canada Revenue Agency 
(the “CRA”). More money will be directed towards the hiring 
of auditors and an increased focus on audits that have an 
international element. While such efforts serve the greater 
interests of Canadian society, individuals and/or corporations 
under scrutiny will have to bear the cost and likely aggravation 
of a CRA audit. The war has yet to begin!

David W. Chodikoff is an Editor of Taxes & Wealth Management. 
David is also a Tax Partner specializing in Tax Litigation (Civil 
and Criminal) at Miller Thomson LLP.

David can be reached at 416.595.8626 or dchodikoff@
millerthomson.com
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A TAX COURT JUDGE FACES 
SERIOUS TAX EVASION, 
CONSPIRACY AND 
OBSTRUCTION CHARGES
By David W. Chodikoff, Editor of Taxes & Wealth Management, 
Tax Partner, Miller Thomson LLP

Could you imagine a tax court judge being indicted for 
conspiracy, tax evasion, making and subscribing false tax 
returns and obstruction of an IRS audit? This would fall under 
the news categories of “Just Incredible” or “You Must Be 
Kidding!” However, in the United States, there is little that 
comes as a surprise any more especially if you reflect on the 
latest developments in the current U.S. presidential candidate 
nomination cycle.

To begin with, this is only an indictment so the alleged accused 
tax court judge and her husband do deserve the benefit of 
doubt and they are both presumed to be innocent unless and 
until proven guilty. Nevertheless, the fact that there is an 
indictment of a tax court judge is shocking. More importantly, 
the indictment of a former U.S. tax court judge for allegedly 
filing fraudulent tax returns while sitting as a U.S. tax court 
judge brings the entire tax system into disrepute.

According to the indictment and other documents filed with the 
District Court in Minnesota, Diane Kroupa and her husband, 
Robert E. Fackler, were charged with conspiring with each 
other to evade assessment of taxes between the years 2004 
and 2012. Ms. Kroupa was appointed to the U.S. Tax Court in 
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2003. Judge Kroupa served on the court for 15 years and retired 
in June of 2014. Mr.  Fackler was a self-employed consultant. 
He owned and operated a business known as Grassroots 
Consulting.

According to the indictment and other documents, former 
Judge Kroupa and Mr.  Fackler fraudulently claimed personal 
expenses as Grassroots Consulting business expenses. The 
details of these alleged personal expenses include costs 
associated with their principal residence, expenses related 
to a second property in Maryland, jewellery, clothing, pilates 
classes, spa and massage fees, wine club fees, music lessons 
and so much more including expenses related to travel that 
is alleged to have been for personal reasons and not business 
purposes. The indictment and other documents also contained 
allegations that the tax court judge and her husband made 
false claims on their respective tax returns. Former Judge 
Kroupa apparently and allegedly did not report $44,520.00 
from the sale of land in 2010.

In terms of the obstruction charge, the court and related 
documents allege that the former tax court judge and her 
husband hid documents from both their tax preparer and an 
IRS tax compliance officer during a routine audit. A second 
audit was also carried out a number of years later. It is alleged 
that the former tax court judge and her husband provided 
misleading documents to the IRS in order to convince the IRS 
that some personal expenses were really business expenses 
of Grassroots Consulting. Finally, the indictment and other 
court documents stated that the two understated their income 
from 2004 to 2010 by roughly $1,000,000.00 and purposely 
understated the amount of tax the pair owed by approximately 
$400,000.00.

If convicted on all counts, the former tax court judge could face 
as much as four and a half years in Federal prison.

Unfortunately, this entire episode tarnishes the reputation of 
all tax court judges. Why? Because the citizenry, whether in 
Canada, Great Britain, Australia or elsewhere, wonder: could it 
happen “here”? Thankfully, in Canada, we do have a sound tax 
court system. After working both sides of the counsel table for 
now over 25 years, I am pleased to say that our tax court judges 
are honest and fair. Other nation-states/jurisdictions, please 
take note.

David W. Chodikoff is an Editor of Taxes & Wealth Management. 
David is also a Tax Partner specializing in Tax Litigation (Civil 
and Criminal) at Miller Thomson LLP.

David can be reached at 416.595.8626 or dchodikoff@
millerthomson.com

TESTAMENTARY FREEDOM 
AND PUBLIC POLICY 
CONSTRAINTS
By Rosanne Rocchi, Partner, Miller Thomson LLP

It is a hallmark of common law jurisdictions that testators 
have freedom of testamentary disposition,1 subject only to 
three exceptions. In other words, an individual may dispose of 
his or her property as he or she wishes, even if the manner of 
disposition is whimsical.

INADEQUATE PROVISION FOR DEPENDANTS

Most jurisdictions have legislation that provide a remedy when 
a testator has not provided for dependants in an adequate 
fashion.2 So, for example, if an individual disinherits a spouse 
or children whom he or she was obliged to support, that 
dependant may make an application to Court for an allowance 
to be made out of the estate.

UNWORTHY HEIR

The second exception relates to the concept of an “unworthy 
heir”. Typically, the unworthy heir would be a beneficiary who 
had murdered a testator or a terrorist group who would benefit 
from the testator’s assets contrary to the Criminal Code.3

CONDITIONS THAT VIOLATE PUBLIC POLICY

Courts have also intervened where a testator attaches 
conditions to a gift that are void as a matter of public policy. 
These include:

1. Conditions in restraint of marriage;

2. Conditions that undermine the parent-child relationship 
by disinheriting the child who resides with a parent;

3. Conditions that disinherit a beneficiary based on religious 
faith; and

4. Conditions that require or encourage a beneficiary to 
commit a crime or perform an act prohibited by law.

1 This is in contrast to civil law jurisdictions where there is a system of 
forced heirship for a position of the estate.

2 In Ontario, Part V of the Succession Law Reform Act, R.S.O. 1990, c. 
S.26, governs dependant’s relief. However, in British Columbia, the 
legislation is much broader than other common law jurisdictions and 
permits a spouse or an adult independent child to make application 
to vary a will in circumstances where adequate provision has not been 
made and the Wills, Estates and Succession Act, S.B.C. 2009, c. 13. 

3 A third category of “unworthy heir” seems to have emerged as a result 
of the decision of McCorkill v. McCorkill Estate, discussed infra.
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In September 2002, Verolin became pregnant. She told Eric 
that the father of her child was Caucasian. She claimed that 
Eric made it clear that he would not allow a white man’s child in 
his house. According to Verolin’s affidavit, Eric would not return 
her calls and would have nothing to do with his grandson. A 
friend of Eric’s second wife deposed that Eric had disinherited 
Verolin and her son because the father of her son was white. 
Neither Verolin nor the friend were cross-examined on their 
affidavits.

Verolin also relied on the case of McCorkill v. McCorkill Estate.7 In 
that case, the Court struck down a transfer of the residue of the 
estate to National Alliance, a white supremacist organization. 
The Canadian branch of the organization had been dissolved 
as the purpose of the organization was to finance hate crimes, 
contrary to s. 319 of the Criminal Code of Canada8 and human 
rights legislation. The bequest to National Alliance was found 
to be void, as the dissemination of hate propaganda by the 
proposed beneficiary violated public policy.

Justice Gilmore set aside Eric’s Will on the basis that it offended 
public policy, as she found that the reason for disinheriting 
Verolin was based on a racist principle. Justice Gilmore 
acknowledged that the McCorkill decision had been criticized 
as, in the past, public policy considerations related only to a 
circumstance where the document itself contains impugned 
terms or where the trustee is required to do something that 
offends public policy or requires a beneficiary to perform an 
action that offends public policy.

In Spence, there was nothing on the face of the Will that 
impugned public policy. Eric did not state that the reason for 
such disentitlement was because Verolin fathered a child with 
a white man and neither the Estate Trustee nor any beneficiary 
was required to act contrary to law.

Practitioners were also concerned by the fact that extrinsic 
evidence (the affidavits) was introduced in a proceeding where 
the Will was not being interpreted. Generally, evidence as to 
the testator’s intention is only introduced where there is an 
ambiguity on the face of the Will. There was nothing on the 
face of Eric’s Will that was ambiguous. The affidavits of Verolin 
and the friend were introduced to establish that Eric’s motive 
for disinheriting Verolin was racist.

Justice Gilmore concluded that there could be no explanation 
for the sudden “cessation of communication with his daughter” 
and her subsequent disinheritance, other than the attitude of 
the deceased toward the father of his grandson.

7 2014 NBQB 148, 2014 CarswellNB 425 (N.B. Q.B.), affirmed 2015 
NBCA. 50, 2015 CarswellNB 351 (N.B. C.A).

8 R.S.C. 1985, c. C-46

A number of recent cases have cast doubt as to whether or 
not testamentary freedom has been further curtailed and the 
extent to which the public policy exception should extend. 
However, the Ontario Court of Appeal has now clarified the 
position in Ontario.

PUBLIC POLICY DECISIONS IN CANADA

The leading authority on the doctrine of public policy is 
Canada Trust Co. v. Ontario Human Rights Commission also 
known as Re Leonard.4 In that case, the Ontario Court of 
Appeal considered that the terms of a Trust established by 
Reuben Wells Leonard was void by reason of public policy as 
declared in the Human Rights Code.5 The trust required that the 
recipient of a scholarship must be white, Christian, of British 
nationality or parentage and that only 25% of the recipients of 
the scholarships could be women. It contained inflammatory 
language regarding racial superiority.

The Court of Appeal held that the trust was premised on notions 
of racism and religious superiority, which contravenes public 
policy. The Court upheld the scholarship trust but removed all 
restrictions with respect to race, colour, creed, religion, ethnic 
origin and sex.

RACIAL DISCRIMINATION – SPENCE v. BMO TRUST COMPANY

The concept of racial discrimination was also raised in Spence 
v. BMO Trust Company.6 Verolin Spence and her minor son 
applied for a declaration that the Will of her late father, Rector 
Emmanuel Spence (“Eric”), was void, relying on Re Leonard. 
Eric’s Will left all his property to his other daughter Donna and 
her sons and stated:

I specifically bequeath nothing to my daughter [Verolin] 
as she has had no communication with me for several 
years and has shown no interest in me as her father.

Verolin requested that the Court set aside Eric’s Will. If that 
occurred, Eric would have died intestate resulting in the two 
sisters sharing the estate equally.

Eric had lived in the UK but separated from Verolin and 
Donna’s mother and immigrated to Canada in 1999. Both 
sisters remained in the UK, but Verolin immigrated to Canada 
to live with her father after completing school. Donna and Eric 
did not communicate after Eric immigrated to Canada. Verolin 
lived with Eric through her university education in Canada and 
he supported her when she returned to the UK to complete 
postgraduate work.

4 1990 CarswellOnt 486 (Ont. C.A).
5 R.S.O. 1990, c. H.19.
6 2015 ONSC 615, 2015 CarswellOnt 886 (Ont. S.C.J.).
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to act in a manner contrary to law or public policy in 
order to implement the testator’s intentions.11 

The Court noted that no such condition appeared in Mr. 
Spence’s Will.   The residual beneficiaries were not required 
to act in a manner contrary to law or public policy to inherit.   
Similarly, BMO Trust was not required to act in such a manner 
to implement his intentions. 

Justice Cronk concluded:

Absent valid legislative provision to the contrary, the 
common law principle of testamentary freedom thus 
protects a testator’s right to unconditionally dispose 
of her property and to choose her beneficiaries as she 
wishes, even on discriminatory grounds.   To conclude 
otherwise would undermine the vitality of testamentary 
freedom and run contrary to established judicial 
restraint in setting aside private testamentary gifts on 
public policy grounds.12

Justice Lawers concurred but added that the respondents were 
requesting the Court to expand the public policy exception 
to testamentary freedom, “by subjecting Mr. Spence’s will 
to the test of whether it is discriminatory in its motivation or 
intention”.13 He noted that although this case dealt expressly 
with racist motivations and intentions, “there is no logical 
reason to limit the… new exception to racial discrimination 
alone…it would increase uncertainty in estates law and open 
the litigation floodgates. The respondent’s proposal would 
greatly extend both the court’s jurisdiction and its burden, and 
would disrupt estates law, which now functions smoothly to 
pass property from one generation to the next.”14

He also noted that neither the Canadian Charter of Rights and 
Freedoms15 nor the Humans Rights Code has a basis in a Wills 
case; the Charter exists to control the activities of government 
and not the private conduct of individuals. Similarly, the 
Human Rights Code is limited to regulating the actions of 
individuals only if they are providing services goods, facilities or 
accommodation. He stated:

…individuals are otherwise free to hold and to act on 
their prejudices however un-savoury, so long as they 
do not breach the criminal law. The Code obliges them 
to act rightly only in the market, whatever their private 
thoughts might be. Putting it differently, it is not the 

11 Ibid. at para. 56.
12 Ibid. at para. 75.
13 Ibid. at para. 119.
14 Ibid. at paras. 122 and 123.
15 Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (U.K.), 

1982, c. 11.

The Spence decision was received with some degree of 
skepticism by practitioners and an appeal was anticipated. 
BMO Trust Company did appeal.

The Ontario Court of Appeal overturned the application and 
determined that Eric’s Will was valid.9 In a solidly reasoned 
decision, Justice Cronk addressed the issues of whether the 
extrinsic evidence was admissible and if the application 
judge erred by improperly interfering with Eric’s testamentary 
freedom.

Justice Cronk had no difficulty in finding that the affidavit 
evidence was not admissible, as it did not fall within the well-
established exceptions relating to evidence of a testator’s 
intentions. As a general rule, extrinsic evidence of a testator’s 
intentions is not admissible when the testator’s will is clear and 
unambiguous on its face.

Justice Cronk also noted that such evidence should relate to 
intent and not motive, dismissing the evidence as follows:

In this case, the Will expressly discloses Eric’s motive, 
at clause 5(h).   That clause provides an explanation, 
from the testator himself, for his decision to exclude 
Verolin from the Will, namely, that “she has had no 
communication with me for several years and has shown 
no interest in me as her father”.

Viewed in this fashion, the purpose of the extrinsic 
evidence was not to establish Eric’s motive for the 
residual bequest in his Will but, rather, to contradict 
the lawful motive for the bequest disclosed by the plain 
language of the Will and to substitute, in its stead, a 
different and allegedly unlawful motive. I see no basis at 
law for the admission of wholly contradictory, extrinsic 
evidence of motive for this purpose.   In my view, the 
courts should be loath to sanction such an indirect 
attack, which the deceased cannot challenge, on a 
testator’s expressed motive and testamentary choices.10

As to the public policy issues, Justice Cronk reviewed all the 
cases dealing with public policy and concluded that there were 
no conditions in Eric’s Will that would engage the jurisdiction 
of the court:

The pivotal feature of these cases is that the conditions 
at issue required a beneficiary to act in a manner 
contrary to law or public policy in order to inherit under 
the Will, or obliged the executors or trustees of the Will 

9 Spence v. BMO Trust Company, 2016 ONCA 196, 2016 CarswellOnt 3345 
(Ont. C.A).

10 Ibid. at paras. 109 and 110.
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Code’s purpose to force people to think and act rightly 
everywhere and at all times.16

CONCLUSIONS

Practitioners who are advising clients should demonstrate 
caution in drafting Wills. Often, a testator wishes to include 
a statement explaining the reason for excluding a potential 
beneficiary. Although the Ontario Court of Appeal has clarified 
that it will not interfere with the motivation for a testamentary 
disposition no matter how unsavory, it is never advisable to 
include details that would alert a beneficiary to a possible Will 
challenge or that would form a basis for a challenge that the 
exclusion was made based on incorrect information.

A number of cases in other jurisdictions have relied on the first 
decision in Spence. Now that the Court of Appeal has reversed 
the application judge, it will be interesting to see if other 
jurisdictions follow suit.

Rosanne Rocchi is a Partner at Miller Thomson LLP.

Rosanne can be reached at 416.595.8532 or rrocchi@
millerthomson.com

16 Ibid. at para. 126.

CONSIDER PRESCRIBED 
ANNUITIES BEFORE TAX 
CHANGES IN 2017
By Tina Tehranchian, MA, CFP, CLU, CHFC, Branch Manager 
and Senior Financial Planner at Assante Capital Management 
Ltd.

When you buy a life annuity, you receive a guaranteed stream 
of income for as long as you live and do not have to worry 
about the fluctuations of the markets and interest rates. Plus, 
life annuities provide the highest level of guaranteed income 
available.

If you buy a life annuity with non-registered money, it may 
qualify as a prescribed annuity and be eligible for preferential 
tax treatment.

Income Tax regulation 304 prescribes that certain annuity 
contracts are exempted from accrual rules (where all growth 
has to be taxed annually) when it comes to their income 
reporting requirement, hence the term, “prescribed annuities”.

While non-registered prescribed annuities have always served 
as a very tax-effective source of guaranteed retirement income 
for Canadian retirees, with tax changes coming January 1, 2017, 

it makes even more sense to consider them now before their tax 
benefits are reduced.

Annuity payments are based on life expectancy. The longer 
the life expectancy of the annuitant, the smaller the annuity 
payments would be and vice versa, the shorter the life 
expectancy, the bigger the payments.

Currently, the life expectancy rates used for non-registered 
prescribed annuities are based on life expectancy rates 
included in the 1971 Individual Annuity Mortality Tables (IAM). 
Based on new changes to the Income Tax Act, starting in 
January 1, 2017, life expectancy for prescribed annuities will be 
updated and will be based on the Annuity 2000 Basic Mortality 
Tables. Since longevity has increased in the past few decades, 
the new tables include longer life expectancies. Since annuity 
payments are a blend of return of capital and interest, this will 
reduce the portion of each payment that will be treated as a 
return of capital, as the principal portion has to be spread over 
a longer period. As a result, each prescribed annuity payment 
on contracts purchased after January 1, 2017 will have a higher 
taxable portion.

The following table shows the impact of the new rules on 
annuity payments:

Male 
age

Annual 
income

Annual taxable 
portion (existing)

Annual taxable 
portion (new)

65 $6004.93 $510.42 $1078.82

70 $6884.68 $348.73 $1002.33

75 $7726.16 $33.85 $733.15

80 $8670.51 $0.00 $540.43

Female 
age

Annual 
income

Annual taxable 
portion (existing)

Annual taxable 
portion (new)

65 $5426.35 $595.43 $1001.57

70 $6241.54 $359.19 $922.39

75 $7099.58 $0.00 $606.07

80 $8066.32 $0.00 $314.38

The above-noted figures are based on Sun Life quotes for a 
$100,000 premium with a 10-year guaranteed period, a purchase 
date of July 1st, 2015, and an income start date of August 1st, 2015. 
This is for illustrative purposes only – different annuities will 
result in different variations in taxable portions from old to new.

If you purchase a prescribed annuity on or after January 1, 2017, 
the new life expectancy table will be used to calculate the 
taxable portion of each payment. However, if you purchase an 
annuity before January 1, 2017, the old tables will still be used 
to calculate the income stream, even if the annuity payments 

mailto:rrocchi@millerthomson.com
mailto:rrocchi@millerthomson.com


TAXES & WEALTH MANAGEMENT  MAY 2016

7

Reza and his parents brought an action to have Shakiba’s 50% 
interest in the house returned to the parents. The principle 
argument raised in support of having the interest in the house 
returned was that its transfer to Shakiba was made as part of a 
dowry, and that, according to Reza and his parents, in Iranian 
culture and tradition the interest was therefore subject to a 
condition that Shakiba not leave the marriage, or, if she did, 
that the interest in the property would be returned to Reza’s 
parents.

Reza and his parents also raised several alternative arguments: 
that Shakiba’s father had promised Reza’s father that the 
interest in the property would be returned if Shakiba left the 
marriage, that Shakiba had entered the marriage with the 
fraudulent intent of obtaining a 50% interest in the property 
and being sponsored as a permanent resident of Canada, and 
that Reza’s parents had signed the Deed of Gift under duress or 
as a result of undue influence.

Shakiba brought a motion for summary judgment, which the 
Superior Court of Justice granted, rejecting all of Reza and 
his parents’ arguments. Reza and his parents appealed to the 
Court of Appeal.

The Court of Appeal’s Decision

The Court of Appeal was asked to consider fresh evidence 
comprised of expert opinion on the features of Iranian culture 
and tradition. While the Court was skeptical as to whether this 
evidence met the threshold for admission on appeal, Justice 
Blair, writing for a unanimous Court, stated that the evidence 
would not affect the outcome of the appeal, because an expert 
cannot give evidence as to what were the parties’ intentions. 
The determination of these intentions was ultimately key to the 
Court’s decision.

Both the Court of Appeal and Superior Court ruled on the 
basis of the test for a legally binding gift set out in McNamee v. 
McNamee.3 That case set out the test for the determination of a 
legally valid gift as:

(a) an intention on the part of the donor to make a gift without 
consideration or expectation of remuneration;

(b) an acceptance of the gift by the donee; and

(c) a sufficient act of delivery or transfer of the property.

Neither party disputed that the second and third conditions 
had been met, but Reza and his parents argued that they had 
not made a gift of the 50% interest in the house, but that the 
intention of the parties was that they were to provide a dowry, 
or mahr, and that per Iranian culture this dowry was subject to 

3 2011 ONCA 533, 2011 CarswellOnt 7168 (Ont. C.A.).

don’t start until after January 1, 2017. This “grandfathering” 
provision is a good reason to seriously consider prescribed 
annuities as a source of tax-effective guaranteed income during 
retirement.

Therefore, if you are contemplating the use of prescribed 
annuities in your financial and retirement planning, you should 
discuss the impact of these changes with your financial advisor 
and try to make a decision before the end of 2016 to be able to 
take advantage of the existing preferential tax rates applicable 
to prescribed annuities.

Tina Tehranchian is a Senior Financial Planner and Branch 
Manager at Assante Capital Management Ltd.

Tina can be reached at 905-707-5220 or through her website 
at www.tinatehranchian.com

ABDOLLAHPOUR V. BANIFATEMI: 
USE OF THE WORD “DOWRY” 
NOT ENOUGH TO IMPORT 
CULTURAL EXPECTATIONS INTO 
DEED OF GIFT
By Carla Figliomeni, Associate, Miller Thomson LLP1

In Abdollahpour v. Banifatemi,2 the Ontario Court of Appeal 
ruled on how particular cultural practices should be treated 
when being used as a basis for legal arguments. The case 
involved an Iranian couple which separated a little after 
one year of marriage. In the initial proceedings, the Ontario 
Superior Court of Justice ruled that the wife’s dowry, which she 
had received by way of gift just prior to her marriage, need not 
be returned per Iranian custom. The Court of Appeal upheld 
that decision.

BACKGROUND

Ahmad Reza Abdollaphour (Reza) and Shakiba Sadat 
Banifatemi (Shakiba), an Iranian couple, married on March 
25, 2012. In accordance with Iranian custom, the husband’s 
parents, Sami and Harrid Abdollahpour, provided Shakiba with 
a dowry, or mahr, which included a 50% interest in a house 
they owned. The interest in the property was transferred by way 
of a Deed of Gift.

Reza and Shakiba separated when Shakiba moved back into 
her parent’s house in December 2013. Upon the separation, 

1 The author would like to thank the contributions by Benjamin Mann, 
Student-at-Law, to this article.

2 2015 ONCA 834, 2015 CarswellOnt 18333 (Ont. C.A.).

http://www.tinatehranchian.com
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to return the interest in the property upon the breakdown of 
the marriage. As with the Deed of Gift, there was no mention of 
any terms or conditions attaching to the transfer of the interest 
in the property. Reza and his parents had simply hoped to 
establish one by reference to the meaning of the word “Dowry” 
pursuant to Iranian custom.

The other claims that the marriage, and consequently the 
house, had been received as a result of fraud, and that the 
Deed of Gift was signed under duress or as a result of undue 
influence were rejected for lack of evidence, and because Reza 
and his family had had the benefit of independent legal advice.

CONCLUSIONS

As the Court of Appeal stated, “a wide variety of cultures, 
and their norms and traditions, form an integral part of the 
Canadian mosaic”. In a multicultural society, individuals may 
enter into any number of legally significant arrangements with 
certain expectations that the Canadian legal system does not 
contemplate, such as the gifting of a dowry on marriage. But, 
the Court has made it clear that only the laws set out in the 
various elements of the Canadian legal system will govern 
those agreements, and that particular cultural norms and 
traditions cannot be imported into a transaction simply by 
“reference to a concept such as ‘dowry’ which forms a part of a 
particular culture or tradition”.

It is important to note that the Court was not opposed to 
the idea that cultural norms and traditions can govern 
transactions. However, the concepts set out in these norms and 
traditions must be clearly stated in the transaction’s executing 
documents. Any cultural norms cannot simply be inferred 
when the transaction documents state a contrary intention. 
In this case, had Reza and his parents made it clear in the 
transfer documents, by which the 50% interest in the house 
was granted to Shakiba, that the interest was conditional upon 
Shakiba remaining in the marriage, their cultural norms and 
traditions regarding dowries would have been successfully 
imported.

There are numerous ways for the concept of a dowry to 
be introduced in common estate planning and gift-giving 
documents. Speak to your advisors about any cultural practices 
or expectations you may have when providing for a transfer of 
property. A valid gift will not be vitiated because unarticulated 
expectations are not met. Proper drafting can therefore 
safeguard against unintended consequences.

Carla Figliomeni is an Associate in Miller Thomson LLP’s 
Toronto Private Client Services Group.

Carla can be reached at 416.597.4355 or cfigliomeni@
millerthomson.com

a condition that the interest in the house would be returned 
if Shakiba divorced Reza or left the marriage. The Court of 
Appeal rejected the argument that this condition should be 
implied into the gift.

The Court reviewed the history of the negotiations between the 
parties. Both parties had conducted considerable negotiations 
before the marriage, and had obtained independent legal 
advice. The Court noted an email from Reza’s parents’ solicitor 
stating that the transfer was ultimately to make a “wedding 
gift to the kids”. The Court also mentioned that during the 
negotiations there was for a period of time an intention to 
have an interest in the house placed in trust for both Reza and 
Shakiba, and that a draft of the trust deed said nothing about 
the trust being revocable on any failure to comply with any 
conditions regarding the marriage.

The most important evidence of the intentions of the parties 
was the Deed of Gift, which did not contain any conditions 
which would cause the return of the gift in the event of Reza 
and Shakiba’s separation, nor any evidence that this was the 
parties’ intention. Instead, it stated that the “Grantors wish to 
convey to the Grantee, irrevocably, a fifty per cent (50%) title 
interest in the said lands” and even included a full and final 
release with respect to this interest. The result of this analysis 
was that the first condition of the test in NcNamee v. McNamee 
was met, and so the Court ruled that Reza’s parents had made 
an irrevocable gift.

The Court then addressed the alternative arguments Reza 
and his parents had raised. They started with the argument 
that Shakiba’s father had promised that the property would be 
returned to Reza’s parents if the couple separated. The Court 
rejected this argument for several reasons. First, there was 
simply no evidence to support their position. Second, Shakiba’s 
father was not a party to the transaction. Shakiba was an adult 
capable of negotiating and forming legally binding obligations 
for herself, and her father had no power to enter into a legal 
arrangement to return her interest in a given property on her 
behalf. Finally, the Court noted that an oral agreement to have 
the property return to Reza’s parents would contravene the 
Statute of Frauds, which requires that all agreements for the 
transfer of real property be in writing.

In response to the issue of the Statute of Frauds, Reza and 
his family attempted to introduce into evidence the marriage 
agreement signed between Reza on Shakiba on their marriage, 
which contained a “Dowry” provision which included the 
50% interest in the house. The Court was uncertain that 
the marriage contract was admissible evidence in these 
proceedings, but decided to admit it solely for the purpose of 
its discussion on the importance of the “Dowry” provision. The 
Court flatly rejected the claim made by Reza and his parents 
that the “Dowry” provision could constitute a written promise 

mailto:cfigliomeni@millerthomson.com
mailto:cfigliomeni@millerthomson.com
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BOLD, CONFIDENT & WRONG: 
WHY YOU SHOULD IGNORE 
EXPERT FORECASTS
By Adam Butler, CFA, CAIA, Michael Philbrick, CIM®, AIFP® and 
Rodrigo Gordillo, CIM®, Partners, ReSolve Asset Management

If you read the paper, watch the news, and listen to investment 
experts you are doing it all wrong. There are no market wizards; 
the emperors have no clothes; most people are  “swimming 
naked”. The following paragraphs offer abundant and 
incontrovertible evidence condemning expert judgment for the 
great sham it really is. We also offer some practical ways to 
cope with the terrifying reality that no one is in control.

Turn on any media conduit nowadays and you’re likely to find an 
expert offering some kind of opinion on the future. The problem 
is that the experts you are most likely to see are least likely to 
know what they’re talking about. They may know a great deal 
about their subject matter, but this domain expertise will not 
translate into better forecasts of future events. You see, no 
matter how much knowledge or experience these experts have 
at their disposal, their crystal ball is just as foggy as yours.

Now, the fact that no one can predict the future may seem 
obvious. You don’t really believe in crystal balls, fortune telling, 
astronomy, or phrenology, right? But odds are you will tune-in 
to your favorite media source to hear what their experts have to 
say. Admit it – when an expert recognized by a respected media 
source brings to bear a mosaic of knowledge, insight and logic 
to offer an opinion about what will happen in the future, you 
pay attention. After all, if they don’t know what will happen in 
their domain of expertise, who does?

Unfortunately, no one.

That’s right, no one knows. And no amount of knowledge, logic, 
or insight will change this fact. But don’t take our word for it – 
take the word of Dr. Philip Tetlock.

In 1985, disillusioned by his experience taking notes at political 
intelligence committees in the early 1980s, Philip Tetlock set 
out to discover whether experts could predict future events. 
Over a span of almost 20 years, he interviewed 284 experts 
about their level of confidence that a certain outcome would 
come to pass. Forecasts were solicited across a wide variety 
of domains, including economics, politics, climate, military 
strategy, financial markets, legal opinions, and other complex 
fields with uncertain outcomes. In all, Tetlock accumulated an 
astounding 28,000 forecasts.

Tetlock was interested specifically in measuring forecast 
calibration; that is, how experts’ confidence in a particular 

forecast calibrated with the actual percentage of times that 
their forecasts came to pass. If experts were well calibrated, 
when they assigned a 60% probability to forecasts, those 
forecasts should prove correct about 60% of the time. 
Unfortunately, when Tetlock measured the actual realized 
calibration of expert forecasts, individually and in aggregate, 
he discovered that experts’ confidence in forecast outcomes 
exhibited virtually no relationship with actual results.

In fact, his results represent an unequivocal condemnation of 
the global forecasting business:

• On average, experts delivered forecasts, and confidence 
in their forecasts, that were less well calibrated than one 
might expect from random guessing.

• Not one expert distinguished him/herself with better-
than-random calibration.

• Experts expressed more extreme forecasts, with greater 
confidence, and were thus less well calibrated in their own 
field of expertise than when making forecasts outside their 
own domain.

• Experts who more regularly appeared and were cited in 
media were less well calibrated than those who labored in 
obscurity.

• Experts who typically expressed less confident forecasts 
exhibited higher calibration, but were still worse than 
random.

• The average of all forecasts were better calibrated than 
any individual experts.

• Simple algorithms like continuation of trend in the 
short term, or reversion to the mean in the long term, 
outperformed all the experts, and delivered better than 
random forecasts.

In summary, Tetlock discovered that the primary mechanism 
that most people rely on to make decisions every day – 
expert judgment – is irrevocably flawed. This has profound 
implications for decision-making in every dimension of life, but 
it implies a complete overhaul in how people think about their 
investments.

NO MARKET WIZARDS

If you work in the financial industry your livelihood probably 
depends on ignoring Tetlock’s conclusions, and most analysts, 
fund managers, strategists etc. will do just that. This is 
natural – few people can operate for long with such a high 
level of cognitive dissonance. But as advisors, we have a rare 
opportunity to look truth in the eye, and deal with it. And the 
truth is pretty grim.
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Over 14 years, CXO concluded that the average guru’s accuracy 
in calling the direction of the market has been about 47%, or 
slightly worse than a coin toss. The following chart shows how 
the accuracy of forecasts has stabilized over time around the 
47% mark as the sample size expanded over time. In other 
words, the experts were less reliable than flipping coins.

Consider these sobering facts. CXO Advisory has been tracking and 
publishing gurus’ forecasts of market direction since 1998. Recently, 
CXO published a review of all 6,459 forecasts from all of the market 
“gurus” that they tracked from 1998 – 2012. Specifically, the gurus 
were graded on their ability to call the direction of the market, but 
were not penalized for missing the magnitude of the move.

Chart 1. Cumulative Accuracy of S&P 500 Market Timers

S

Source: CXO Advisory

Chart 2.  Consensus forecasts for 10-year Treasury yields versus realized yields, 2000 – 2017.

Source: Bank of America, Thomson Reuters, Datastream, Consensus Economics

The evidence doesn’t end there. The following charts build a 
formidable case against expert forecasts in every facet of the 
global investment business. From earnings to interest rates to 

market outcomes, financial experts universally fail to provide 
useful guidance about the future.

http://www.cxoadvisory.com/
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Chart 3.  Consensus S&P500 aggregate forecast earnings vs. realized earnings, 1985 – 2005

S

Source: Montier, J. Behavioural Investing (Wiley, 2007)

Do any experts get it right? What about the experts at the 
Federal Reserve who are in charge of setting interest rates? 
Can they predict the magnitude or direction of interest rates 
just six months hence? 

A working paper entitled “History of the Forecasters: An 
Assessment of the Semi-Annual U.S. Treasury Bond Yield Forecast 
Survey” (Brooks & Gray, 2003) studied the Federal Reserve 
economists from 1982 – 2002, including Alan Greenspan, to 
discover whether the group of experts that sets interest rates is 
able to effectively forecast their trajectory through time.

Chart 4. Mean rate prediction and subsequent realization.

Source: (Brooks & Gray, 2003)
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Chart 5.  Actual percentage change in yield compared with forecast percentage change.

Source: (Brooks & Gray, 2003)

Again we see a strong talent for extrapolating what has just 
happened, but no talent whatsoever for predicting what will 
happen next. But it’s difficult to see from Chart 4. just how 
magnificently wrong these forecasts actually were. When 

forecast returns are plotted against actual returns 6-months in 
the future, it’s clear that Fed economists didn’t just miss the 
magnitude of the change in rates, they also consistently missed 
the direction of the move.

Tetlock demonstrated that experts can’t forecast the future 
across a wide variety of domains. The charts above make the 
same case against financial experts. That is, financial experts 
systematically produce forecasts of market direction, bond 
yields, earnings, and short-term interest rates that are worse 
than what might be expected from random guesses. Why would 
anyone pay attention to these experts? Moreover, why would any 
investor use their forecasts to inform their investment portfolio?

INVESTING UNDER UNCERTAINTY

“That’s what diversification is for. It’s an explicit recognition of 
ignorance.” – Peter Bernstein

In our business, we embrace uncertainty head-on by adopting 
systematic strategies founded on the principle that we can’t 
know the future. That means focusing on diversification. 
Strategies like the Global Market Portfolio, global risk parity, 
and diversified risk premia strategies are all rational ways to 
maximize diversification against an uncertain future.

Investors in the Global Market Portfolio (GMP) hold all liquid 
global assets in proportion to market capitalization. As such, 
they express the belief that the optimal asset allocation reflects 
the average bets of all market participants. On the other hand, 
investors who allocate to a  global risk parity (GRP) strategy 
express the reasonable belief that assets should produce long-
term returns in proportion to their risks. And this is not just 
good theory; long-term asset returns validate this relationship 
between risk and return, as shown in Chart 6. Importantly, 
investors in the GMP and GRP eschew forecasts of future asset 
class returns altogether.

Alternative risk premia strategies like Adaptive Asset Allocation 
capitalize on the market’s “willing losers”. A large portion of 
investors sacrifice wealth to express alternative preferences, such 
as benchmarking, home bias, or return chasing. These investors 
leave residual returns on the table for wealth-maximizing 
investors to harvest through systematic factors like momentum, 
value and low beta. Again, these approaches require no forecasts 
about how markets will evolve. Rather, they express the belief 
that investors will continue to act on non-wealth-maximizing 
preferences as they have since the dawn of markets.

http://gestaltu.com/2014/08/global-passive-benchmark-etf-factor-tilt.html/
http://www.investresolve.com/investment-solutions/resolve-global-balanced-risk
http://www.amazon.com/Adaptive-Asset-Allocation-Dynamic-Portfolios/dp/1119220351
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Chart 6. Long-term asset class returns and risks.

Source: Bridgewater, JP Morgan

In contrast to the forecast-free approaches above, most investor 
portfolios reflect strong forecasts about expected economic 
outcomes and capital market assumptions. Importantly, these 
forecasts are mathematically implied in every portfolio whether 
they were made explicitly or not. For example, if U.S. stocks and 
bonds mirror their historical risk and correlation in the future, 
and bonds can be expected to yield 2% over the next 10 years, 
a 60/40 balanced portfolio implies stock returns of 13.5%.1 If 
forecasts at the beginning of the investment process are even 
mildly off the mark, these portfolios are incredibly inefficient. 
In other words, they are likely to produce results that deviate 
profoundly from their original objectives, and underperform 
less biased portfolios by a substantial margin.

A thoughtful approach to markets starts with deep 
introspection about how we believe markets work. For advisors, 
consultants, and CIOs, these beliefs should inform all of our 
choices about how to allocate our clients’ hard-earned savings. 

1 Assumes 60/40 is maximum Sharpe ratio portfolio with cash at 0% current 
yield, and historical covariance between stocks and Treasury bonds.

Tetlock’s study involved over 28,000 observations. The results 
are astonishingly statistically significant and incontrovertible.

Voltaire said that “Doubt is not a pleasant condition, but 
certainty is absurd.” While it is natural to seek comfort by putting 
faith in expert judgment, the fact is there is no wizard behind 
the curtain. As a result, the cornerstone of any successful long-
term investment plan is learning how to deal with ambiguity. 
This means embracing real global diversification in ways you 
probably haven’t contemplated before, and perhaps introducing 
alternative sources of return that don’t rely on forecasts. To learn 
more about the Global Market Portfolio, Global Risk Parity, and 
Adaptive Asset Allocation, please visit investresolve.com.

Editor’s note: This article was first published on GestaltU, the 
research blog of ReSolve Asset Management.

Adam Butler, Mike Philbrick and Rodrigo Gordillo are Partners 
of ReSolve Asset Management.

Adam, Mike and Rodrigo can be found at www.investresolve.
com

http://www.investresolve.com/investment-solutions/resolve-global-balanced-risk
http://www.investresolve.com/investment-solutions/resolve-adaptive-asset-allocation
http://www.investresolve.com/
http://www.investresolve.com
http://www.investresolve.com
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system for capital cost allowance (“CCA”) under Schedule II to 
the Income Tax Regulations (the “Regulations”).

In step with the Federal Sustainable Development Strategy 
objectives, Budget 2016 proposes to expand the types of 
equipment eligible for certain accelerated CCA rates to include 
certain electric vehicle charging stations and certain electrical 
energy storage properties. Electric vehicle charging stations 
have to date been generally depreciated at a rate of 20%, in 
Class 8 of the CCA regime. Budget 2016 expands Class 43.1 
and Class 43.2 to include electric vehicle charging stations 
that meet certain power thresholds. Charging stations set-up 
to supply at least 90 kilowatts of continuous power shall be 
eligible for inclusion in Class 43.2, and charging stations set-
up to supply more than 10 kilowatts, but less than 90 kilowatts 
of continuous power, shall be eligible for inclusion in Class 43.1. 
This measure will apply in respect to property acquired for use 
on or after March 22, 2016 that has not been used or acquired 
for use before March 22, 2016.

Budget 2016 proposes two changes to electrical energy storage 
equipment and property eligible for accelerated CCA including, 
but not limited to, equipment such as batteries, flywheels and 
compressed air energy storage. However, eligible electrical 
energy storage properties will not include pumped hydroelectric 
storage, hydroelectric dams and reservoirs or a fuel cell 
system where hydrogen is produced via steam reformation of 
methane. Accelerated CCA will only be available in respective 
eligible stand-alone property if, at any time the property first 
becomes available for use, the requirements for all Canadian 
environmental laws, by-laws and regulations applicable in 
respect of the property have been met. Once again, these 
measures will apply in respect of property acquired for use on 
or after March 22, 2016, and has not been used or acquired for 
use before March 22, 2016.

CLASS 43.1 ASSETS

Separate CCA classes are prescribed in the regulations to the 
Act for various types of tangible fixed assets used in a business 
and the cost of the assets in each class can be depreciated 
at prescribed rates. The Class 43.1 Technical Guide prepared 
by Canada Revenue Agency (“CRA”) provides an extensive 
list of the expenses that qualify for CRCE. Class 43.1 Assets 
include new assets used in systems to conserve energy or 
that use renewable forms of energy such as water, heat, wind, 
certain waste fuels or heat exchange/recovery systems that 
recirculate heat from thermal waste. Simply put, some of the 
types of systems that qualify under Class 43.1 are cogeneration 
systems that generate electricity and reusable heat that do not 
exceed an efficiency rating of 6,000 BTU per kilowatt-hour; 
electrical generating equipment, heat production and recovery 
equipment, fossil fuel equipment, feed water and condensate 
equipment; energy systems that produce power from sunlight; 

CANADIAN RENEWABLE & 
CONSERVATION EXPENSE 
(“CRCE”) “CLEAN” ENERGY 
TAX INCENTIVES
By Greg P. Shannon, Q.C., ICD.D., Partner, Miller Thomson LLP

This updated article is an overview of the Canadian income 
tax considerations relevant to Canadian renewable and 
conservation expenses (“CRCE”), which were originally 
introduced in the March 6, 1996 Federal Budget as a new 
category of deductible expenses under Schedule II to the 
Income Tax Regulators and updated by the March 29, 2012 
Federal Budget (“Budget 2012”), the February 11, 2014 Federal 
Budget (“Budget 2014”) and as most recently updated by the 
March 22, 2016 Federal Budget (“Budget 2016”).

CRCE was invoked to place the “renewable energy sector” on an 
equal footing and a level playing field with the non-renewable 
resource sector namely, the oil, gas and mining, by treating 
CRCE as a deductible pool of expenses with tax treatment 
similar to that of Canadian exploration expense (“CEE”) under 
Section 66 of the Income Tax Act (Canada) (the “Act”). As the 
upfront soft costs incurred in developing and exploring for oil 
and gas and minerals can be very expensive, the Act contains 
provisions that in many cases permit immediate deductions 
for such expenditures called CEE. Similar issues exist for 
developers/operators of environmentally friendly or otherwise 
known as “green” or renewable or next generation energy 
generation projects (such as wind, solar, run-of-river, high 
efficiency, cogeneration systems, environmentally friendly 
biofuels from landfill gas, wood waste or manures, etc.).

Before the creation of CRCE, development expenses could have 
been characterized as eligible capital expenditures or added 
to the cost of the equipment or property. In either case, there 
was a significant disincentive to undertaking speculative work 
in the “green” energy or renewable energy sector. Now certain 
renewable energy-related development work, subject to certain 
specific exceptions as described in the regulations to the Act, is 
included in the definition of CRCE and is fully deductible when 
incurred and can be carried forward indefinitely.

CRCE represents the intangible expenses incurred by a 
“principal-business corporation” and payable to an arm’s 
length party in connection with the development of an 
energy project wherein at least 50% of the capital cost of 
the depreciable property in the renewal energy project will 
be property described in Class 43.1 (a “Class 43.1 Asset”) or 
Class 43.2 (a “Class 43.2 Asset”), under the Canadian taxation 
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wind energy systems (i.e., wind-driven turbines, electrical 
generating equipment, supports, battery storage equipment 
and transmission equipment); heat recovery systems that reuse 
heat from thermal waste, heat exchangers, compressors and 
boilers; and small hydro electric projects that have an annual 
rate capacity not to exceed 50 megawatts. These types of Class 
43.1 Assets qualify for a 30% CCA deduction on a declining 
basis subject to the half-year rule.

CLASS 43.2 ASSETS

Class 43.2 Assets are certain assets that are also included as 
Class 43.1 Assets but are new and acquired after February 22, 
2005. Class 43.2 Assets are certain highly fossil-fuel efficient 
and renewable energy generation equipment. If the asset 
qualifies as a Class 43.2 Asset, the CCA deduction is increased 
to 50% on a declining basis. Providing accelerated CCA in this 
context is an exception to the general practice of setting CCA 
rates based on the useful length of assets. Accelerated CCA 
provides a financial benefit by deferring taxation. This incentive 
for investment is premised on the environmental benefits of 
low-emission or no-emission energy generation equipment.

Budget 2012 further expanded Class 43.2 Assets with respect 
to waste-fuelled thermal energy equipment and equipment 
of a district energy system that uses thermal energy provided 
primarily by eligible waste-fuelled thermal energy equipment. 
Budget 2012 also expanded Class 43.2 Assets to include 
equipment that uses the residue of plants, generally produced 
by the agricultural sector, to generate electricity and heat 
(bio-waste). These measures did encourage investment in 
technologies that contributed to a reduction in emissions of 
greenhouse gases and air pollutants in support of Canada’s 
targets as set forth in the Federal Sustainable Development 
Strategy. These measures may also contribute to the 
diversification of Canada’s energy supply.

Budget 2014 further expanded Class 43.2 Assets to include 
water-current energy equipment and a broader range of 
equipment used to gasify eligible waste. It was estimated that 
these proposed measures would reduce federal revenues by 
approximately $1,000,000 by 2016.

Budget 2016 proposes that eligible generation sources will 
be expanded to include electricity generated by certain other 
renewable energy sources currently included in Class 43.2, 
namely: geothermal, waves, tides, and the kinetic energy of 
flowing water. This measure will encourage investment in 
technologies that can contribute to a reduction in emissions of 
greenhouse gasses and air pollutants in support of targets as 
set forth in the federal sustainable development strategy.

WASTE-FUELLED THERMAL ENERGY EQUIPMENT

Waste-fuelled thermal energy equipment produces heat 
using wastes (eg. wood waste) and fuels from other natural 
waste (eg. bio-gas and bio-oil) subject to the requirement 
of the heat energy generated from the equipment is used an 
industrial process or a greenhouse qualified for a Class 43.2 
status. Budget 2012 expanded Class 43.2 Assets by removing 
this requirement, which such change may allow waste-fuelled 
thermal energy equipment to be used in a broad range of 
applications, including but not limited to space and water 
heating and wood waste could be used as an alternative 
to heating oil for space and water heating in commercial 
complexes such as shopping centres, hospitals and government 
buildings.

EQUIPMENT OF A DISTRICT ENERGY SYSTEM

District energy systems transfer thermal energy between 
a central generation plant and a group of buildings by 
circulating steam, hot water or cold water through a system 
of underground piping, and said thermal energy is then 
distributed by a district energy system that can be used for 
heating, cooling or industrial processing. Certain equipment 
that is part of such district energy system is a Class 43.2 Asset 
if the system distributes thermal energy primarily generated 
by one or more of an eligible co-generation systems, a ground 
source heat pump, active solar heating equipment and/or heat 
recovery equipment. Budget 2012 expanded Class 43.2 Assets 
by adding equipment that is part of a district energy system 
that distributes thermal energy primarily generated by waste-
fuelled thermal energy equipment.

ENERGY GENERATION FROM RESIDUE OF PLANTS

The residue of plants (eg. straw, corn cobs, leaves and similar 
organic waste produced in the agricultural sector), can be 
used in a number of ways including the production of heat, 
electricity, bio-fuels and other bio products. Budget 2012 
added the residue of plants to the list of eligible waste fuels 
(eg. bio-gas, bio-oil, digestor gas, landfill gas, municipal waste, 
pulp and paper waste, and wood waste) that can be used in 
waste-fuelled thermal energy equipment included in Class 
43.2 or a co-generation system included in Class 43.1 or 43.2, 
provided however that users must do so in an environmentally 
responsible manner and abide by all applicable environmental 
laws and regulations in Canada or of a province, territory, 
municipality or a public or regulatory body.

Qualifying expenses under CRCE include:

1. The cost of temporary roads to the site;

2. Pre-feasibility studies;
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3. Negotiation costs that are not property or finance related;

4. Site approval costs;

5. Evaluations and feasibility studies;

6. Environmental or other site specific feasibility studies;

7. Site preparation costs;

8. Start-up and/or commissioning;

9. Training of operators and maintenance personnel;

10. The cost of building service connections for the 
transmission of electricity or power; and

11. The cost of acquiring and installing test wind-driven 
turbines (provided however that a favourable opinion 
regarding the testing of a specific wind turbine is obtained 
from Natural Resources Canada).

Non-qualifying CRCE expenses include certain soft costs 
such as:

1. Project management fees;

2. Legal fees;

3. Insurance;

4. Interest and financing fees; and

5. Accounts payable to non-residents and partnerships that 
are not Canadian partnerships.

The non-qualifying expenses may be deducted under other 
provisions of the Act or allocated to the actual cost base of the 
equipment or property.

“FLOW-THROUGH” SHARE FINANCINGS

A new opportunity for equity financing has blossomed as a 
result of the ability of a “principal-business corporation” to 
renounce CRCE to its shareholders. A “principal-business 
corporation” includes, but is not limited to, a corporation of 
which the principal business is any of, or a combination of, 
the production, refining or marketing of petroleum, petroleum 
products or natural gas; exploring or drilling for petroleum 
or natural gases; mining or exploring for minerals; the 
generation of energy using Class 43.1 or Class 43.2 Assets 
and the development of projects for which it is reasonable to 
expect that at least 50% of the capital cost of the depreciable 
property to be used in each project would be the capital cost 
of Class 43.1 or 43.2 Assets. This source of capital may be an 
integral part of a principal-business corporation’s financing 
requirements. The introduction of the “flow-through” share 

rules to the renewable energy sector has provided access to 
financing for small to medium size energy companies that are 
customarily not in a position to use the expenses incurred in 
the development of renewal energy projects. “Flow-through” 
shares are true equity shares and are generally garden-
variety common shares. A “flow-through” share subscription 
agreement is the mechanism entered into under which the 
subscribers agree to purchase the “flow-through” shares and 
the issuer agrees to incur an amount equal to the subscription 
price on CRCE and to renounce that amount of CRCE to the 
shareholders. 100% of CRCE renounced to a shareholder can 
be deductible by the shareholder from ordinary income in 
calculating the shareholder’s liability for income tax.

The “flow-through” share provisions contain a “look-back” rule 
that provides an additional tax advantage. Under the “look-
back” rule, CRCE incurred in the year after the “flow-through” 
share subscription agreement is concluded may be renounced 
to the shareholders effective in the first year so that all the 
CRCE incurred in both first and second years can be deducted 
in the first year. Another significant benefit of “flow-through” 
shares is that CRCE may be renounced to a shareholder by a 
“principal-business corporation” that may not currently need 
the tax deductions. The amount of CRCE renounced to the 
shareholder cannot exceed the initial subscription price for 
the “flow-through” shares. The CRCE must be renounced 
to the shareholder during a period that begins on the day 
the agreement is made and ends 24 months after the end 
of the month in which the subscription agreement is made. 
The issuer must file a Form T100 with CRA along with a copy 
of the “flow-through” share subscription agreement or an 
offering document within the time prescribed by Subsection 
66(12.68) of the Act. The Form T100 provides information as to 
the number of shares issued and an estimate of the type and 
amount of expenses to be incurred by the “principal-business 
corporation”. Subsequent reporting on a Form T101 is required 
at the end of each month in which a renunciation of CRCE is 
made to an investor.

CONCLUSION

In summary, the three main federal income tax incentives 
offered to “green” or “renewable” energy generation projects 
are as follows:

1. The immediate deduction available for certain expenses 
incurred in the development of CRCE-related “clean 
energy” or “green energy” generation projects;

2. The accelerated CCA (at a rate of 50% per year on a 
declining balance basis) permitted for all Class 43.1 Assets 
and Class 43.2 Assets used in CRCE projects; and
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3. A “flow-through share” mechanism, which permits 
“principal-business corporations” to adequately finance 
their business operations and also to effectively allocate 
certain expenditures to their shareholders for the purposes of 
assisting shareholders in sheltering their personal income.

Greg Shannon is a Partner in the Calgary office of Miller 
Thomson LLP.

Greg can be reached at 403.298.2482 or gshannon@
millerthomson.com

then be available to suppress inflammation and can be used to 
restore our bodies to good health.

Through blood tests we can learn whether we have an immune 
risk profile. Having no immune risk profile is an indicator of 
increased longevity, decreased morbidity, and healthy aging. If 
we collect and store our own stem cells at a time when we have 
no immune risk profile, this gives us a high degree of assurance 
that we are going to avoid a devastating illness in our later 
lives.

Our dream of healthy aging, with a high quality of life and 
the near-absence of chronic age-related diseases is within 
our reach. By harvesting and storing our healthy stem cells, 
when we have no immune risk profile or have had our immune 
systems rejuvenated, we insure ourselves against the immune 
system breakdowns which are at the heart of every chronic 
disease.

The arrival at this understanding has been described by the 
Life Extension Foundation in Florida as “earth-shattering” 
and as “a scientific breakthrough which can forestall aging in 
a significant way”. One of the largest organizations of its kind 
in the world, the Life Extension Foundation is at the forefront 
in discovering scientific breakthroughs for use in disease 
prevention to improve the quality and length of human life.

More information on this subject may be obtained from Dr. D. 
Maharaj of the South Florida Bone Marrow Stem Cell Institute, 
who was involved with early pioneering work done with stem 
cells in Scotland in the 1980s. Dr. Maharaj has focused on 
studying the role of stem cells in combating inflammation and 
maintaining strong immune systems for over thirty years.

Robert McMechan is an Ottawa-based attorney with Robert 
McMechan Professional Corporation.

Robert can be found at 613.237.9427 or through his website at 
www.taxassistance.ca.

HEALTHY AGING
By Robert McMechan, LL.B., LL.M., Ph.D. (Tax Law), Robert 
McMechan Professional Corporation

Anyone interested in tax minimization and wealth management 
with a view to maximizing their prospects for a prosperous 
retirement will naturally also have an interest in healthy aging.

We all share the dream of healthy aging, with a hope for a high 
quality of life and the near-absence of age-related diseases 
such as cancer, heart disease, stroke, diabetes, Alzheimer’s, 
and debilitating chronic pain. Unfortunately, owing to our 
almost exclusive after-the-fact approach to dealing with our 
medical problems presently, without sufficient attention to 
prevention of health problems, the reality is that most of us will 
not achieve this and will live with one or more major illnesses 
that reduces the quality of our lives and causes our deaths.

It is important to understand that inflammation in our bodies 
is ultimately the source of all disease. There are many causes 
of inflammation, including poor nutrition, obesity, stress, 
insufficient sleep, environmental toxins, smoking, over-
consumption of alcohol, and viruses. All of these causes 
contribute to an overall decline in the effectiveness of our 
immune systems.

The weakening of our immune systems over time is known 
as immunosenesence. This involves reduction in the number 
of stem cells in our bodies that are available to fight disease, 
because they have been exhausted fighting viruses and other 
toxins. This means that, particularly in later life, when our 
bodies are threatened by chronic diseases, our immune system 
is no longer capable of successfully combating them.

However, if we have stem cells available to us which were 
collected at an earlier time when our immune systems were 
healthy, this situation can be reversed. Further, even if we 
have developed an illness and have not banked our own stem 
cells to be used in later life, it is possible through regenerative 
medicine to restore our immune systems by promoting the 
release of reserve stem cells from our bone marrow, which will 

HOW THE REPLACEMENT 
PROPERTY RULES WORK
By Graham Purse, Associate, Miller Thomson LLP

INTRODUCTION

This article provides a brief overview of the replacement 
property rules.

A person is allowed to replace capital property without paying 
tax in accordance with section 44 of the Income Tax Act 
(Canada) (the “ITA”). The section 44 rollover only applies in 
limited circumstances. It is a deferral mechanism. It does not 

mailto:gshannon@millerthomson.com
mailto:gshannon@millerthomson.com
www.taxassistance.ca.http://
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eliminate tax. Rather, accrued capital gains can be carried over 
into the replacement property, when the requirements are met.

The rule is often useful where a taxpayer sells property or has 
property taken from them and that property has increased in 
value since it was purchased.

This provision is desirable. Broadly speaking, the ITA permits a 
number of types of dispositions of capital property that do not 
attract tax.1 The replacement property rule is consistent with 
this framework; Parliament has decided that certain sales and 
dispositions should escape immediate taxation consequences. 
From a policy perspective, the replacement property rules 
are prudent: tax policy should, insofar as possible, allow 
businesses to seamlessly transition between assets, in order to 
improve efficiencies and increase competitiveness. The United 
States, for example, has a similar rule.2

The legal test itself is somewhat complex. A taxpayer must 
meet both the test set out in subsection 44(1) and subsection 
44(5). It is, in essence, a two-part test.

CRITERIA FOR ROLLOVER (PRONG 1)

In order to replace capital property without paying tax, the 
following criteria must be met in subsection 44(1):

• During a tax year, an amount becomes receivable by the 
taxpayer.

• The amount receivable relates to proceeds of disposition.

• The disposition is of a capital property (not inventory).

• The capital property is not a share.

• The proceeds relate to property of one of the two following 
types:

° Property that has been unlawfully taken, destroyed 
(including insurance proceeds), or expropriated;3 or

° Property that was a former business property (as 
discussed below).

• The taxpayer acquires a capital property.

• The acquired property is a replacement property.

• The taxpayer elects for the provision to apply in the 
taxpayer’s tax return for the year in which the replacement 
property is acquired.

1 A few examples that come to mind: ss. 70(9), s. 73, s. 85, s. 86.
2 Internal Revenue Code, s. 1031.
3 Section 54 of the ITA.

• The replacement property has not been disposed of before 
the time the taxpayer disposed of the former property.

THE REPLACEMENT PROPERTY TEST (PRONG 2)

Even if the above criteria are met, there is another hurdle. The 
property will only be considered to be a replacement capital 
property if the provisions of subsection 44(5) are met.

Pursuant to subsection 44(5), the property will only be 
considered to be replacement property where all of the 
following are met:

• It is reasonable to conclude that the property was acquired 
as a replacement.

• It is put to a similar use.

• If the former property was used to produce income, then the 
replacement property must be acquired for that purpose. 
(Note: there is no requirement that it is actually deployed 
for that purpose. Rather, the focus is on intention.)

• If the former property is taxable Canadian property, then 
the replacement property must be taxable Canadian 
property. (Very generally, taxable Canadian property is 
real property, timber, or oil and gas interests, or shares of 
a company derive their value primarily from the foregoing 
items.)

Additionally, CRA takes the view that where it cannot “readily 
be determined” that one property is a replacement for the 
former, the property will not be considered to be a replacement 
property.4

These provisions – as with any statute – should be closely 
examined. For instance, subsection 44(5) expands the test to 
include usage by a person related to the taxpayer.5

TIMING

Paragraphs 44(1)(c) and (d) explain the timing requirements 
that apply to replacement property.

For property that was unlawfully taken, destroyed, or 
expropriated,6 the property must be replaced before the later 
of the following: the end of the second taxation year following 
the initial year or 24 months after the end of the initial year. As 
described below, the triggering event to start the clock ticking 
is often when full compensation is received, not the date of 
expropriation or destruction.

4 IT-259R4, para. 15.
5 Section 251 of the ITA; see also ss. 70(10), which applies because of ss. 

44(8).
6 Para. 44(1)(c) of the ITA.
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Practically, this means that, for an individual, if an expropriation 
occurs in 2014, the property must be replaced by the end 
of 2016. An additional nuance is this: if a person is partially 
indemnified for expropriation, the statutory scheme does not 
actually provide that the clock starts ticking.

The date when the property is replaced in such circumstances 
is dictated in subsection 44(2). It is generally speaking the 
earliest of the following: the taxpayer has agreed to an amount 
as full compensation, the final determination by a court. There 
are another of other provisions in subsection 44(2) that relate 
to limitations periods, death, emigration, and winding-up of 
a corporation. The provisions should be examined in detail, if 
necessary.

In the case of a “former business property”,7 the rule is more 
restrictive.8 The property must be replaced before the later of 
the following: the end of the second taxation year following the 
initial year or 12 months after the end of the initial year.

TAX FILINGS PRIOR TO THE ELECTION

Importantly, as set out in IT-259R4, the taxpayer normally 
reports the gain the year of the disposition and, once the 
replacement property is acquired, request a reassessment 
of the year to which the disposition relates. Although not 
a statutory provision, this is a common sense approach. 
The author is aware of the Rulings Directorate requiring 
confirmation of this fact.

WHAT IS THE EFFECT OF THE ELECTION?

The capital gain is reduced by a formula in paragraph 44(1)(e). 
The formula is complicated. Basically, however, one cannot 
defer a gain beyond the value of the replacement property. For 
instance, if a $100 property is replaced with a $50 property, 
only the gain on $50 can be deferred. To fully defer the gain, 
a property of similar or greater value must be purchased. Any 
deferred gain is subtracted from the cost base of the newly 
acquired property.

The effect of the election is to lower the adjusted cost base on 
the newly acquired property. This makes sense. Only when the 
replacement property is ultimately disposed of is the latent 
gain triggered.

WHAT IS A “FORMER BUSINESS PROPERTY”?

The definition of “former business property” is more restrictive 
than expected.9 It specifically excludes rental property, land 
around the rental property, and lease hold interests in rental 

7 Subsection 248(1) “former business property”.
8 Para. 44(1)(d) of the ITA.
9 Subsection 248(1) of the ITA.

property. This provision has been known to catch the unwary 
taxpayer.

HOW IS THE ELECTION MADE?

There is no prescribed form. Often a schedule can be prepared 
setting out FMV, ACB, dates of disposition and acquisition, et 
cetera.

IS A CHANGE OF BUSINESS PERMISSIBLE?

CRA has suggested that, for instance, the replacement of a 
warehouse with a manufacturing building may be acceptable, 
depending upon the facts.10 Further, CRA suggests the same or 
similar business will receive a “broad” interpretation.11 This is 
commendable, as taking a broad view of the business context 
lowers the tax cost of capital reallocations in the economy.

BUSINESS EXPANSIONS

IT-259R4 hints at the possibility of business expansions at 
para. 10. The CRA opines that in certain situations it may be 
necessary to acquire more than one replacement property. 
Furthermore, the CRA has issued a number of memoranda 
which support a business expansion.12

NON-ARM’S LENGTH DEALS

The CRA has previously suggested that a non-arm’s length 
transaction may qualify.13 However, in a recent ruling request 
application made by the author, the CRA seemed hostile to 
this view, on the basis that it would potentially attract GAAR 
scrutiny.14

Changes in Tax Policy?

It was rumoured in the lead up to the 2016 Federal Budget that 
the tax rate in respect of capital gains might increase. If one 
believes that the federal government may change the capital 
gains rate in the coming years, it may be better to not file this 
election. With a relatively low discount rate and a relatively 
proximate time horizon, it may be best to pay the gain now at a 
lower rate. Get out your crystal ball.

Graham Purse is an Associate in the Regina office of Miller 
Thomson LLP.

Graham can be reached at 306.347.8338 or gpurse@
millerthomson.com

10 IT-259R4, para. 17.
11 IT-259R4, para. 18.
12 2003-0006993, 2008-0288341I7.
13 2004-0066251E5.
14 Section 245.
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IMPACT OF BUDGET 2016 ON 
YOUR FINANCIAL PLANNING
By Tina Tehranchian, MA, CFP, CLU, CHFC, Branch Manager and 
Senior Financial Planner at Assante Capital Management Ltd.

Finance Minister, Bill Morneau, presented the first federal 
budget of prime minister, Justin Trudeau’s Liberal government 
on March 22, 2016.

Budget 2016 included a big emphasis on infrastructure 
spending, eliminated certain tax credits and advantages 
and tried to eliminate tax structures that abused the system. 
Other significant changes introduced in this budget included 
the introduction of a new method of depreciation of eligible 
capital property and reduction of the eligibility age for Old Age 
Security and Guaranteed Income Supplement from 67 to 65.

According to the new budget, a deficit of $5.4 billion is 
expected for Canada in 2015-2016, which will grow to $29.4 
billion in 2016-2017 and will gradually decrease after that with 
no indication of when Canada will have a balanced budget 
again.

A detailed explanation of the significant tax measures proposed 
in Budget 2016 that would have an impact on your personal 
financial planning follows below.

PERSONAL TAX MEASURES

New Canada Child Benefit

In an effort to provide more benefits to lower-and-middle 
income families, Budget 2016 proposed to replace the current 
Canada Child Tax Benefit (CCTB) and the Universal Child Care 
Benefit (UCCB) with a new Canada Child Benefit (CCB).

The Canada Child Benefit provides greater benefits for families 
at lower income levels and is tax-free. It will start on July 1, 2016 
and will provide a non-taxable maximum benefit of $6,400 per 
child under the age of six and $5,400 per child for children who 
are age six through 17. If a child is eligible for the disability tax 
credit, the CCB maximum is increased by an additional $2,730. 
The CCB maximum benefit levels will be reduced based on 
family income and the number of children in the family.

According to the government the new Canada Child Benefit will 
help nine out of ten families save an estimated $2,300 a year. 
It would therefore be prudent for families with children who 
are 17 and under to funnel their tax savings into a Registered 
Education Savings Plan (RESP) to save for their children’s 
higher education and take advantage of the 20% Canada 
Education Savings Grant (CESG) that the government will pay 
on up to $2500 of annual savings in an RESP.

Elimination of Family Tax Cut

The Conservative government of Stephen Harper had enacted 
the family tax cut that allowed income splitting between spouses. 
This would allow a higher-income spouse with at least one child 
under 18 to notionally transfer up to $50,000 of taxable income 
to his/her spouse or common-law partner, in order to reduce the 
couple’s total income tax liability by up to $2,000.

Budget 2016 proposed to eliminate the family tax cut effective 
for 2016 and future taxation years.

Elimination of Education and Textbook Tax Credits

According to Budget 2016, starting in 2017, the education and 
textbook tax credits will be eliminated. However, any unused 
education and textbook tax credits carried forward from years 
before 2017 will remain available to be claimed in 2017 and 
subsequent years.

Elimination of Children’s Fitness and Arts Tax Credits

Budget 2016 proposed to phase out the Children’s Fitness and 
Arts Tax Credits by reducing the maximum eligible amount for 
2016 (to $500 for Children’s Fitness Tax Credit and $250 for 
Children’s Art Tax Credit) and to eliminate both tax credits for 
2017 and subsequent taxation years.

Taxation of Fund Switches in Corporate Class Mutual Funds

Currently, switching funds in a mutual fund corporation 
(commonly referred to as Corporate Class Mutual Funds) will 
not trigger any taxes and the Income Tax Act does not deem the 
exchanges to be dispositions for income tax purposes.

Budget 2016 surprised the investment community by proposing 
to amend the Income Tax Act so that starting September 2016 
an exchange between different classes of funds in mutual fund 
corporations will be deemed to be a disposition at fair market value.

If the shares that are exchanged only differ in respect of 
management fees or expenses borne by the investor, and 
otherwise drive their value from the same fund or portfolio 
within the mutual fund corporation, then the proposed changes 
will not apply.

Taxation of Linked Notes

An equity linked note is a debt instrument whose return is 
determined by the performance of a single equity security or 
stock, a basket of stocks, or an equity index. 

It has been a common practice for investors in linked notes to 
sell the notes prior to maturity. By doing so they were able to 
convert the tax treatment of the return from interest income to 
capital gains. Based on Budget 2016, for linked notes offered 

http://www.investopedia.com/terms/e/equity.asp
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3. Old Age Security benefit will start at 65 years old instead 
of at 67.

4. Benefits will be increased for senior couples who live apart 
for health or other reasons in recognition of the fact that 
they face higher expenses.

Increase in Canada Student Grant

Budget 2016 proposed to increase Canada Student Grant 
amounts by 50 per cent, from $2,000 to $3,000 a year for low-
income families; from $800 to $1200 per year for middle-income 
families; and from $1,200 to $1,800 for part-time students.

Setback for Charitable Donations

While the measure announced in Budget 2015 that provided an 
exemption from capital gains for certain dispositions of private 
corporation shares or real estate where the cash proceeds 
from the disposition are donated to a registered charity within 
30 days drew cheers from the charitable sector, Budget 2016 
announced the government’s intention not to proceed with this 
measure.

Therefore, if you had done any estate planning based on this 
tax measure you would need to revise your planning based on 
the new changes proposed in Budget 2016.

Increase in Top Tax Rate on Personal Service Business Income

As a result of the new top marginal personal income tax rate 
being increased to 33% effective January 1, 2016, a federal tax 
rate increase from 28% to 33% on personal service business 
income earned by a corporation is proposed to be introduced to 
the Income Tax Act. Therefore, the combined corporate income 
tax rate in Ontario will increase to 44.5% on personal service 
business income.

BUSINESS  TAX MEASURES

Small Business Tax Rate

Based on previous budgets the federal small business tax 
rate applicable on the first $500,000 of business income 
earned by a Canadian-controlled private corporation (CCPC) 
had been legislated to reduce to 9%. However, despite an 
election promise to reduce the small business tax rate over 
the next three years, Budget 2016 not only did not include any 
reductions to the small business tax rate but instead proposed 
to cancel these previously legislated reductions and to keep the 
small business tax rate at 10.5 per cent after 2016.

Multiplication of Small Business Deduction

For years, skilled and experienced accountants had helped 
their small business owner clients multiply their $500,000 

after September 2016, the return on a linked note will be 
treated as interest income whether it is earned at maturity or 
through a sale on a secondary market before maturity.

Return of the Labour-Sponsored Venture Capital Corporations 
(LSVCC) Tax Credit

The federal Labour-Sponsored Venture Capital Corporations 
(LSVCC) tax credit was introduced in the 1980s when access 
to venture capital for small and medium-sized businesses was 
limited. However, the economic environment and the structure 
of the venture capital market have changed significantly since 
that time.

While the federal tax credit for federally registered LSVCCs 
will remain at five percent for the 2016 taxation year and will 
be eliminated for the 2017 and subsequent tax years, Budget 
2016 proposed to restore this tax credit to 15 per cent for share 
purchases of provincially registered LSVCCs for 2016 and 
subsequent taxation years.

Ontario Electricity Support Program

The Ontario Electricity Support Program (OESP) will provide 
assistance to low-income households in Ontario for the cost of 
electricity effective January 1, 2016. The OESP, which is based 
on household income and the number of people living in the 
household, will provide a non-taxable monthly credit on a tax 
payer’s electricity bill.

Mineral Exploration Tax Credit for Flow-Through Shares Investors

According to Budget 2016, the eligibility for the mineral 
exploration tax credit will be extended for one year, to flow-
through share agreements entered into, on or before March 31, 
2017.

This tax credit provides investors in mining flow-through 
shares with a credit equal to 15 per cent of specified mineral 
exploration expenses incurred in Canada.

Retirement Income Improvements

Budget 2016 included a number of welcome improvements 
to retirement income provisions for Canadians including the 
following:

1. Guaranteed Income Supplement (GIS) for low-income 
single seniors will be increased.

2. The Canada Pension Plan (CPP) will be enhanced and the 
government’s goal is to make a collective decision in this 
regard with the provinces and territories before the end of 
2016.
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and future situations arise. Many of these clients are looking 
past traditional methods of saving and tax planning for their 
investments is typically of utmost importance. Over the years 
High Net Worth and Corporate clients have received some tax 
benefits, which are continuously being tightened.

One of the methods that has been around since the early 2000s 
is the use of Corporate Class investments, but this strategy 
is set to change drastically in September, 2016. In the March 
22, 2016 budget there was a proposal to “Prevent the deferral 
of capital gains tax by investors in mutual fund corporations 
structured as switch funds”.1

Currently, and historically, Corporate Class investments have 
been a great avenue for individuals and corporations to invest 
on a tax-deferred basis outside of registered investments such 
as RRSPs and TFSAs. Mutual funds, as of today, can be set up 
in two different structures: as a unit trust and as a corporation.

With a mutual fund trust, the taxation of any income earned 
in a given year is fully taxable at the highest marginal tax rate 
of the individual or corporation. Mutual funds set up in this 
manner will distribute any gains that occur inside the fund to 
avoid taxation of the trust at the highest marginal tax bracket. 
Conversely, any losses inside the trust cannot be distributed or 
passed on, but have to be carried forward into future years.

In the case of the Corporate Class investment, there is a tax 
advantage in that the Class is considered one entity for tax 
purposes. This means that the Corporate Class investment can 
elect to pay expenses using any income earned first, lowering 
any taxes payable in the year they were earned. There is also 
the ability to offset any gains inside the structure with any 
losses, further reducing any taxable consequences. The only 
time that taxation occurs is when funds leave the structure, 
which is typically when funds are redeemed. There are also tax-
efficient ways to distribute the funds, such as using T-Series 
investments which will return capital first and continue to 
shelter any taxable gains as long as the ACB is greater than 
zero.

The current set up with regards to Corporate Class investments 
allows the investor to switch funds between different Corporate 
Class investments in the same family without triggering a 
deemed disposition. Often during an investor’s life there will 
be times when he or she will want or need to rebalance his or 
her portfolio either due to fluctuations in their investments or 
due to changes in their risk tolerance. Currently, as long as the 
investments remain within the same corporate family, there 
will be no taxable consequences.

1 2016 Budget Proposal: Growing The Middle Class. (2016, March 22). 
Retrieved from http://www.budget.gc.ca/2016/docs/plan/budget2016-
en.pdf.

small business deduction through creative and complicated tax 
planning. Budget 2016 put an end to this type of planning and 
proposed to prevent business owners from multiplying access 
to the $500,000 small business deduction through the use of 
complex partnerships and corporate structures effective March 
22, 2016.

Life Insurance Policies

Going forward, the government is planning to close loopholes 
that allow private corporations to use a life insurance policy to 
distribute amounts tax-free that would otherwise be taxable.

Transfer of an interest in a life insurance policy to a corporation 
will be affected by this change in rules. Budget 2016 proposed 
to amend the Income Tax Act to ensure that when a disposition 
of an interest in a life insurance policy happens, the amounts 
are not received tax-free by a policyholder. While in the past 
proceeds of disposition of the policy were equal to the policy’s 
cash surrender value, after March 22, 2016 the fair market 
value of any consideration received in exchange for an interest 
in a life insurance policy will be included in the policyholder’s 
proceeds of disposition.

Back-to-Back Shareholder Loan Rules

Budget 2016 proposed that in situations where the interposition 
of a third party between the corporation and the shareholder 
prevents the shareholder loan rules to be applied, new 
legislation will make it possible to look through the third party 
and have the shareholder loan rules apply so that if a debt 
owing to a shareholder from a corporation is outstanding for 
more than a year, either the loan or a prescribed rate imputed 
interest benefit is included in the shareholder’s income.

Editor’s note: This article was originally published in the Canadian 
Business Journal.

Tina Tehranchian is a Senior Financial Planner and Branch 
Manager at Assante Capital Management Ltd.

Tina can be reached at 905-707-5220 or through her website 
at www.tinatehranchian.com

PROPOSALS TO AMEND 
THE CORPORATE CLASS 
INVESTMENT RULES
By Trevor Miller, Division Director, Investors Group Financial 
Services Inc.

As a Financial Planner, it is important to create flexibility 
for clients so they are able to adjust their planning as new 

http://www.budget.gc.ca/2016/docs/plan/budget2016-en.pdf
http://www.budget.gc.ca/2016/docs/plan/budget2016-en.pdf
http://www.tinatehranchian.com
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CASE COMMENT –  
TAX RETURN PREPARER 
FRAUD: R. v. KABA
By Victoria A. Rodrigues, Associate, Miller Thomson LLP

Each tax season, many Canadian taxpayers rely on the 
assistance of tax return preparers to prepare and file their 
personal income tax returns. While the majority of tax return 
preparers provide honest and reliable services to their clients, 
some do not, as is evidenced by the recent case of R. v. Kaba.2

Mr. Kaba operated an accounting practice, Shiraz Kaba 
& Company Ltd., in Vancouver, British Columbia. He had 
immigrated to Canada from Tanzania and had worked as a tax 
return preparer in Canada since the 1990s. In this capacity, he 
prepared and filed personal income tax returns for his clients, 
many of whom had a limited ability to read or speak English 
and had a limited understanding of the Canadian income tax 
system.

Mr. Kaba was charged with and pled guilty to two counts of 
tax evasion under paragraph 239(1)(d) of the Income Tax Act 
(Canada) (the “ITA”), and two counts of obtaining excess tax 
benefits or credits by making false statements on his clients’ 
personal income tax returns under paragraph 239(1.1)(e) of the 
ITA.3 The charges were in respect of false T1 tax returns that Mr. 
Kaba had prepared for 24 clients for the 2010 and 2011 taxation 
years. The false claims related to rental losses, business 
losses, childcare expense deductions and deductions for “other 
employment expenses”, totaling approximately $300,000. 
In most cases, Mr. Kaba’s clients did not carry on rental or 
business operations, and received free childcare services from 
relatives. The false claims resulted in reduced federal taxes and 
overpaid credits totaling $72,020.

Notably, the charges addressed in the present case were not 
Mr. Kaba’s first criminal charges. Mr. Kaba had previously 
been convicted of making false claims on 77 T1 returns that he 
prepared for his clients for the 2000 to 2007 taxation years. 
For these years, Mr. Kaba made false claims on his clients’ T1 
returns totaling approximately $1.2 million, and resulting in 
unpaid taxes of $203,896 and overpaid credits of $30,000. As 
in the present case, the false claims related to rental losses, 
business losses and childcare expense deductions. Mr. Kaba 
was sentenced to a conditional sentence of two years less a 
day, which included 16 months of house arrest in respect of 
these prior offenses. He was also required to pay a fine equal 
to 100% of the evaded tax, plus 100% of the fraudulent child 
tax benefits that had been paid out. The sentencing judge in 

2 R. v. Kaba, 2016 BCPC 62, 2016 CarswellBC 649 (B.C. Prov. Ct.) [Kaba].
3 Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), ss 239(1)(d), 239(1.1)(e).

The 2016 Liberal budget has proposed to greatly reduce the 
ability to shelter these taxable gains inside Corporate Class 
investments. There has been much speculation from the 
investment community as to what these changes will officially 
look like when they are implemented. Although there is no 
official communication outlining everything that will occur, 
the budget appears to target the switching between different 
Corporate Class investments as opposed to the investments 
themselves. This means that if this were to become law, 
any switch would be a deemed disposition and any income, 
dividends, and capital gains that had been sheltered inside the 
corporate class investment would give rise to tax payable.

Between now and September, 2016 it is important to ensure 
that any individuals or corporations that have invested in 
Corporate Class investments take a look at their portfolios. 
There is a window in which such individuals will be able to 
rebalance their portfolios without triggering taxation. This can 
also be a valuable exercise if there are going to be expenses, 
income, or a major purchase occurring in the near future for 
which these investments will be needed. Switching, as of today, 
will transfer the ACB of the investment to the new investment. 
This can be beneficial if there is a desire to keep an investment 
that is currently in a capital loss position and funds are needed 
from an investment that is in a gain position. By switching the 
fund from the gain to loss, the ACB of the funds required could 
be drastically reduced.

With some uncertainty still lingering around what new 
legislation regarding Corporate Class investments will 
ultimately resemble, there are opportunities to review client 
files and determine if there are pre-emptive measures that 
could be addressed to ensure that whatever the new landscape 
looks like, portfolios are rebalanced and any short-term needs 
are discussed. Although there are some changes, it appears 
that Corporate Class investments as a tax-deferral mechanism 
will still be applicable and using T-Series for distributions will 
be available. Some additional planning might be required 
when discussing tax planning for the High Net Worth and 
Corporate investor to ensure they are taking full advantage of 
any tax-deferrals available to them.

As each situation is unique, it is important to consult tax 
and financial planning professionals before implementing a 
strategy or making changes to an existing plan.

Trevor Miller is a Division Director with Investors Group 
Financial Services Inc.

Trevor can be reached at 905.542.1140 or Trevor.Miller@
investorsgroup.com

mailto:revor.Miller@investorsgroup.com
mailto:revor.Miller@investorsgroup.com
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engage in fraudulent activities, even for first-time offenders.11 
The length of the sentence is generally determined by the 
quantum of the fraud. For example, where the duration and 
amount of the fraud is minimal and the offender has no prior 
convictions, a conditional sentence may be appropriate.

The Court cited the decision of R. v. Hofbauer, where the British 
Columbia Supreme Court indicated that, in cases where a 
fraudulent tax return preparer has entered a guilty plea and 
there are no aggravating factors, an appropriate sentence 
would be 18 months to three years.12 Where there are significant 
aggravating factors, an appropriate range would be three to 
five years.13

Justice Howard stated that the primary aggravating factor in 
the present case was that Mr. Kaba had committed the offenses 
at issue while he was serving a conditional sentence for the 
same offense.14 Other aggravating factors included:

• The scope of the fraud, as the false claims totaled 
approximately $300,000;

• The fact that Mr. Kaba’s actions amounted to a breach of 
trust against the Canadian government and his clients, 
who relied on him to prepare proper returns on their 
behalf;

• The fact that Mr. Kaba’s criminal actions were premeditated 
and methodical; and

• The high likelihood that Mr. Kaba would engage in 
fraudulent activities in the future.15

The primary mitigating factor in the present case was Mr. Kaba’s 
poor health condition.16 The defense introduced evidence from 
Mr. Kaba’s physician, who indicated that Mr. Kaba suffered 
from “multiple complex medical issues” requiring him to 
take 30 medications per day.17 The defense also introduced 
a psychiatric report indicating that Mr. Kaba suffered from 
major depression, which may have played a role in his criminal 
actions. Although Justice Howard accepted that Mr. Kaba’s 
judgment may have been impaired by his psychological 
problems, which mitigated his moral culpability to some 
extent, Justice Howard noted that Mr. Kaba had failed to seek 
counseling despite a prior recommendation that he do so.18 
Justice Howard also concluded that Mr. Kaba’s health issues 

11 Ibid. 
12 R. v. Hofbauer, 2004 BCSC 1810, 2004 CarswellBC 3571(B.C. S.C.), at 

para. 25.
13 Ibid. 
14 Kaba, supra note 1 at para. 5. 
15 Ibid. at para. 57. 
16 Ibid. at para. 6. 
17 Ibid. at paras. 32-33. 
18 Ibid. at para. 58. 

Mr. Kaba’s case took into account the fact that Mr. Kaba had 
no prior record, and that he was suffering from serious medical 
issues at the time.

The decision in the present case was rendered by Justice 
Howard of the British Columbia Provincial Court. Since Mr. 
Kaba pled guilty to the charges in the present case, the Court 
only addressed the issue of sentencing. The Crown sought a 
term of imprisonment of 15 months, plus a fine equal to 100% 
of the evaded tax. The defense proposed a conditional sentence 
of two years less a day, plus a fine equal to 100% of the evaded 
tax, or alternatively, imprisonment for six months plus 75% of 
the evaded tax. The defense argued that a reduced sentence 
was appropriate in the circumstances on compassionate 
grounds, namely, Mr. Kaba’s poor physical and psychological 
health.

Subsection 239(1) of the ITA provides that where an individual 
has, inter alia, willfully evaded or attempted to evade the 
payment of taxes imposed under the ITA, the individual is 
guilty of an offense and is liable on summary conviction to: (1) 
a fine between 50% and 200% of the amount of the tax that 
was sought to be evaded; and (2) imprisonment for a term not 
exceeding two years.4 Subsection 239(1.1) of the ITA provides 
for the same penalty where an individual obtains or claims a 
refund or credit under the ITA to which the individual or any 
other person is not entitled.5

Sections 718 to 718.2 of the Criminal Code (the “Code”) set 
out the general principles for sentencing in Canada.6 The 
overriding principle, established in section 718.1 of the Code, is 
that the sentence imposed must be proportionate to the gravity 
of the offence and the responsibility of the offender.7 Further, 
paragraph 718.2(a)(iii) provides that where an offender has 
abused a position of trust in relation to a victim, this must be 
considered to be an aggravating factor.8 Pursuant to section 
742.1 of the Code, a conditional sentence may only be imposed 
where the court is satisfied that such a sentence would not 
endanger the safety of the community and would be consistent 
with the fundamental purpose and principles of sentencing.9

Justice Howard stated that the primary sentencing objectives 
in cases involving large-scale and ongoing fraudulent activities 
by a tax return preparer are: (1) general deterrence; and (2) 
denunciation.10 Rehabilitation, though important, is only a 
secondary consideration. Justice Howard further noted that a 
jail sentence is generally imposed on tax return preparers who 

4 Ibid., s. 239(1). 
5 Ibid., s. 239(1.1). 
6 Criminal Code, RSC, 1985, c C-46, ss. 718-718.2. 
7 Ibid., s. 718.1. 
8 Ibid., s. 718.2(a)(iii). 
9 Ibid., s. 742.1. 
10 Kaba, supra note 1 at para. 48. 
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her return, and may be subject to additional tax, penalties 
and interest if the return is inaccurate or incomplete. For 
this reason, a taxpayer should never sign a blank tax form 
and should carefully review a completed return before it is 
submitted to the CRA.

If a taxpayer becomes aware of an error or omission on a 
tax return after it has been submitted to the CRA but before 
the CRA has commenced compliance action, the taxpayer 
may be able to correct the prior filing and avoid penalties 
(and sometimes, interest) by making a voluntary disclosure 
to the CRA under the Voluntary Disclosures Program. In 
these circumstances, a reputable tax professional should be 
contacted as soon as possible.

Victoria Rodrigues is an Associate at Miller Thomson LLP.

Victoria can be reached at 416.595.2950 or vrodrigues@
millerthomson.com

could be adequately managed by the correctional authorities, if 
Mr. Kaba was incarcerated.19 Other mitigating factors included:

• Mr. Kaba’s guilty pleas;

• The fact that Mr. Kaba received no direct financial benefit 
from his fraudulent activities (aside from the fees he 
received to prepare the returns); and

• The fact that Mr. Kaba and his business would suffer 
collateral consequences in respect of his reputation in the 
community and his client base.20

Justice Howard stated:

Given Mr. Kaba’s track record, I am satisfied that there is 
a very real risk that he may reoffend. Should he reoffend, 
new and unsuspecting clients would be subjected to 
audits by the CRA and possible reassessments that 
might leave them in debt to the CRA.21

…

It must be remembered that we are dealing here with a 
two-time offender who completely ignored the terms of 
the conditional sentence order that was imposed upon 
him for the very same offences committed by him prior 
to the offenses with which I am now dealing.22

On the basis of the foregoing, Justice Howard determined 
that a conditional sentence was not appropriate, given the 
high likelihood that Mr. Kaba would reoffend. Justice Howard 
imposed a sentence of imprisonment for one year. Mr. Kaba 
was also liable to pay a fine equal to 100% of the evaded tax, 
GST and child tax benefit credits, totalling $70,020, payable in 
$200 monthly installments.

The Court noted that Mr. Kaba’s clients were not aware that 
Mr. Kaba had been making false claims on their personal 
income tax returns. The facts of the case indicated that Mr. 
Kaba’s clients neither reviewed nor questioned the returns 
that Mr. Kaba prepared on their behalf, and that they relied on 
Mr. Kaba to prepare their returns properly.23 Mr. Kaba’s clients 
only learned of the fraud when they were either audited by 
the Canada Revenue Agency (the “CRA”) or contacted by an 
investigator working on Mr. Kaba’s case.

The Kaba case serves as a reminder that, even if a taxpayer 
retains the services of a tax return preparer, it is the taxpayer 
that is ultimately responsible for the information on his or 

19 Ibid. at para. 66. 
20 Ibid. at para. 58. 
21 Ibid. at para. 60. 
22 Ibid. at para. 62. 
23 Ibid. at para. 7. 

ATTISANO, D. v. THE 
QUEEN: COUNSEL FOR THE 
APPELLANT REMOVED FOR 
CONFLICT OF INTEREST
By Benjamin Mann, Student-at-Law, Miller Thomson LLP

INTRODUCTION

Attisano, D. v. the Queen1 [Attisano] is a recent decision of the 
Tax Court of Canada (the “TCC”). Chief Justice Rossiter was 
asked to consider removing counsel of record for Domenico 
Attisano (the “Appellant”) on the basis of a conflict of 
interest with respect to certain parties with an interest in the 
proceedings. In doing so, he considered two questions of 
significance to counsel appearing before the TCC:

1. Does the TCC have jurisdiction to issue an order removing 
counsel of record when a conflict of interest arises?

2. Was there a conflict of interest in the circumstances of the 
case before him?

After answering both questions in the affirmative for the 
reasons laid out below, Chief Justice Rossiter issued an order 
removing counsel of record for the Appellant.

A subsidiary issue, a request for an order directing the 
Appellant to satisfy undertakings he had previously given in 
examinations for discovery, was granted with little comment.

1 Court file number 2013-1398(IT)G, February 8, 2016.

mailto:vrodrigues@millerthomson.com
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FACTS

The Appellant was one of three directors of a corporation, 
all of whom were assessed by the Canada Revenue Agency 
(the “CRA”) pursuant to director’s liability provisions set out 
in section 227.1 of the Income Tax Act (Canada)2 (the “ITA”). 
These assessments were appealed to the TCC, and from April, 
2013, to January, 2014, the Appellant’s lawyer was counsel of 
record for all three directors. Following this period, the other 
two directors obtained new counsel, although they were 
unrepresented at the time this motion was heard.

On the basis that this created a conflict of interest, the 
Respondent brought this motion for an order removing the 
Appellant’s lawyer as his counsel of record.

ANALYSIS

The Tax Court of Canada’s Jurisdiction to Remove Counsel

Counsel for the Appellant essentially argued that an order for 
the removal of counsel is an equitable order, and therefore 
one the TCC lacked jurisdiction to grant. He argued that as a 
statutory court, the TCC only possessed those powers set out 
for it in statute, which do not specifically include the power to 
issue an order removing counsel. Rather, such an order would 
need to be made by a court of inherent jurisdiction, such as 
a provincial superior court. Chief Justice Rossiter did not 
dedicate any time to discussing whether equity played a role in 
his decision.

Instead he focused on the importance of maintaining the 
TCC’s implied authority to control its own processes, which 
he determined includes the authority to remove counsel in 
appropriate circumstances.

Much of his decision focused on the application of the Supreme 
Court of Canada (the “SCC”) ruling in R v. Cunningham.3 
Although that case had originally been concerned with powers 
of a statutory court under the Territorial Court Act,4 by the 
time it reached the SCC the only issue was whether a court’s 
jurisdiction to control its own process imposed a constraint on 
counsel’s ability to withdraw. In the process of determining it 
did not, Justice Rothstein stated the following:

Superior courts possess inherent jurisdiction to ensure 
they can function as courts of law and fulfil their 
mandate to administer justice…Inherent jurisdiction 
includes the authority to control the process of the court, 
prevent abuses of process, and ensure the machinery of 
the court functions in an orderly and effective manner. 
As counsel are key actors in the administration of 

2 R.S.C. 1985, c. 1 (5th Supp.).
3 2010 SCC 10, 2010 CarswellYukon 21 (S.C.C.).
4 R.S.Y. 2002, c. 217.

justice, the court has authority to exercise some control 
over counsel when necessary to protect its process.5

Justice Rothstein then cited MacDonald Estate v. Martin6 
[MacDonald Estate] as authority for the position that the 
jurisdiction of the courts to remove counsel stems from the fact 
that lawyers are officers of the court and their conduct in legal 
proceedings which may affect the administration of justice is 
subject to the courts’ supervisory jurisdiction.7

Chief Justice Rossiter noted that these comments only 
addressed the broad concept of judicial authority to remove 
counsel, and that they did not specifically address the authority 
of a statutory court. He then cited another SCC decision, 
ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board),8 
[ATCO Gas] as authority for the application of the doctrine 
of “jurisdiction by necessary implication”, meaning that 
“the powers conferred by an enabling statute are construed 
to include not only those expressly granted but also, by 
implication, all powers which are practically necessary for the 
accomplishment of the object intended to be secured by the 
statutory regime created by the legislature.”9

Although ATCO Gas specifically addressed the powers of an 
administrative tribunal, Chief Justice Rossiter was of the view 
that it indicated that a statutory court may make orders not 
specifically authorized in its enabling statute where such an 
order was necessary to control its own process. Based on these 
precedents, he determined that the TCC “most certainly” had 
the authority to make an order for the removal of counsel of 
record where a conflict of interest arose.

The Decision to Remove Counsel in the Circumstances

Chief Justice Rossiter then reviewed the relatively sparse case 
law addressing circumstances where the TCC had been asked 
to issue an order removing an opposing counsel of record. 
The most relevant cases, Williamson v. R.10 and L & D Petch 
Contracting v. R.,11 focused on public perception, and whether 
an informed member of the public might be concerned that 
relevant confidential information might be used to prejudice a 
former client.12

He also discussed the TCC decision in Hochberg v. R.,13 where, 
although it was not relevant to the determination of the case, 

5 Ibid. at para. 18.
6 [1990] 3 SCR 1235, 1990 CarswellMan 384, 1990 CarswellMan 233 

(S.C.C.).
7 Ibid. at 1245.
8 2006 SCC 4, 2006 CarswellAlta 139 (S.C.C.).
9 Ibid. at para. 51.
10 2009 TCC 222, 2009 CarswellNat 1670 (T.C.C. [General Procedure]).
11 2010 TCC 211, 2010 CarswellNat 1444 (T.C.C. [General Procedure]).
12 Attisano, supra note 1 at paras. 19-20.
13 2004 TCC 487, 2004 CarswellNat 6734 (T.C.C. [General Procedure]).
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blame for failure to pay the taxes owing onto one another. In 
being barred from using any confidential information obtained 
while he was counsel to all three directors, while still being 
required to give a fulsome defense of his client, counsel was 
clearly in a conflict of interest.

Given this, and the fact that the Appellant’s co-directors had 
not consented to having their former counsel continue to act 
for the Appellant, Chief Justice Rossiter granted the order 
removing counsel.

CONCLUSION

This case is a reminder to practitioners that the TCC’s authority 
extends beyond the statutory powers which it is specifically 
granted. While the nature of tax litigation is such that conflicts 
of interest may be relatively uncommon – at least as compared 
to other practice areas – counsel should be careful to ensure 
that they are aware of any areas of potential conflict when 
establishing their initial retainer, lest a failure to do so result in 
their removal before the matter’s completion.

Benjamin Mann is a Student-at-Law at Miller Thomson LLP 
(2016).

Benjamin can be reached at bmann@millerthomson.com

CASES OF NOTE
TAXES & WEALTH MANAGEMENT – RECENT CASES (MAY 2016)

R. v. Kaba, 2016 BCPC 62, 2016 CarswellBC 649 (B.C. Prov. Ct.) 
— Howard Prov. J. — The taxpayer prepared and filed personal 
tax returns for clients, claiming false losses and deductions 
that reduced their tax burden and increased their refund 
entitlements. The taxpayer was convicted of tax offences and 
received a strict conditional sentence order for two years less a 
day. While awaiting trial and serving his conditional sentence, 
the taxpayer prepared false income tax returns that were 
the subject of the current hearing, including for undercover 
police officers. The taxpayer was convicted of tax evasion and 
obtaining excess tax benefits or credits by making false or 
deceptive statements on clients’ returns. The taxpayer was 
sentenced to one year of imprisonment and a fine of $70,020. 
The primary aggravating circumstance was that the taxpayer 
committed the offences while serving a conditional sentence 
for the exact same offences, while the primary mitigating 
circumstance was that the accused was in very poor physical 
and mental health. The court concluded that a term of 
imprisonment was required. A conditional sentence would fail 
to adequately address the objectives of denunciation, general 
deterrence and specific deterrence for the taxpayer, who had 
already ignored the terms of his conditional sentence. The 
Crown’s suggestion of a 15-month jail sentence, due to the 

Justice Bowie stated that in determining whether to remove 
counsel over a conflict of interest “the over-arching concern is 
that public confidence in the legal system not be impaired by 
actual or reasonably perceived conflicts of interest”.14

Finally, Chief Justice Rossiter reviewed the SCC’s decision in 
MacDonald Estate, in which Justice Sopinka laid out the general 
test with respect to allegations of conflict of interest on the 
part of counsel. Specifically, where the potential conflict arose, 
and in order for counsel to remain on the record, the public, 
represented by the reasonably informed person, would have 
to be satisfied that no use of confidential information would 
occur. In order to determine this, two questions typically need 
to be answered:

1. Did the lawyer in question receive confidential information 
attributable to a solicitor and client relationship relevant 
to the matter at hand?

2. Is there a risk that the information could be used to the 
prejudice of the client?

Justice Sopinka then stated that, in his opinion, “once it is 
shown by the client that there existed a previous relationship 
which is sufficiently related to the retainer from which it is 
sought to remove the solicitor, the Court should infer that the 
confidential information was imparted unless the solicitor 
satisfies the Court that no information was imparted which 
could be relevant.”15

In fleshing out the analysis to be undertaken with respect 
to the second question, Justice Sopinka stated that where 
confidential information was actually held by a lawyer, 
disqualification was automatic. It would not be possible for 
the lawyer to “compartmentalize” his or her mind so as to 
screen out information obtained from the former client from 
information acquired elsewhere. Further, in order to avoid the 
perception of using confidential information, the lawyer might 
not give a fulsome defense of his client based on information 
acquired from other sources.16

In applying this case law to the facts in front of him, Chief Justice 
Rossiter stated that it was difficult to comprehend how the 
Appellant’s co-directors could not have imparted confidential 
information to counsel while he was representing all three 
of them. This could have a material effect on the Appellant’s 
interests, as, for instance, his counsel may not be able to use 
pertinent information during his cross-examination of the other 
directors. This was especially concerning given that the issue 
at hand was one of director’s liability, where all three would 
be attempting to establish a due diligence defense by shifting 

14 Ibid. at para. 63.
15 MacDonald Estate, supra note 5 at 1260.
16 Ibid. at 1261.
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mitigating circumstances relating to the taxpayer’s physical 
and mental health issues, was well within the appropriate 
range for a two-time offender who had taken few, if any, 
steps towards rehabilitation. His health concerns were not 
so compelling as to justify what would otherwise be an unfit 
sentence. Therefore, the taxpayer was sentenced to a term of 
one year for each count, to be served concurrently, plus a fine 
amounting to 100% of the tax evaded and the benefits and 
credits falsely obtained.

****

Gray v. R., 2016 TCC 54, 2016 CarswellNat 623 (T.C.C. [General 
Procedure]) — Masse D.J. — The taxpayer engaged the firm 
Fiscal Arbitrators (FA) to prepare his tax return. FA ran a tax 
scam and the taxpayer’s return included fictitious business 
losses, resulting in no tax payable. The taxpayer had no 
business, only pension and RRIF income. The carryback of losses 
to previous years were also claimed. The Minister disallowed 
the claimed business losses, denied the request for loss 
carryback, and applied a penalty pursuant to subsection 163(2) 
of the Income Tax Act. The taxpayer appealed and the appeal 
was dismissed. The taxpayer knew that his tax return contained 
false information when he saw unusually large numbers in the 
return that were patently obvious and described on the return 
as business losses. This alone justified the penalty. There were 
ample warning signs that should have aroused the taxpayer’s 
suspicions and motivated the need to make further inquiries, 
including the fee structure (fee plus percentage of refund), the 
lack of explanations by the preparer, the size of the refund, 
readily detectable false statements, and no acknowledgement 
by the preparer that he had completed the return. The failure to 
consult other tax professionals showed that the taxpayer chose 
to remain ignorant. The taxpayer made no genuine attempt to 
comply with the law. His conduct in refusing to inform himself, 
even in general terms of the content of the return, was not only 
evidence of wilful blindness, but conduct otherwise amounting 
to gross negligence. Taxpayers who take no steps whatsoever 
to verify the completeness and accuracy of information in their 
returns may thereby face penalties for gross negligence.

****

McGillivray Restaurant Ltd. v. R., 2016 FCA 99, 2016 CarswellNat 
883 (F.C.A.) — Ryer, Dawson and de Montigny JJ.A. — The 
taxpayer was incorporated by Mr. Howard, who owned two 
companies that operated three restaurant franchises and dealt 
with the restaurants’ real property. One franchise agreement 
was assigned to the taxpayer. Mr. Howard was the taxpayer’s 
sole director and held 24% of the taxpayer’s shares, while his 
wife held the remaining shares, purchased for $100. Mr. Howard 
continued to operate and manage all three restaurants, with 
all three companies’ administration and accounting provided 
by the first company. The Minister reassessed the taxpayer’s 

claim for the small business deduction on the basis that it 
was an associated corporation with Mr. Howard’s other two 
companies, such that the deduction had to be shared between 
the three companies. The taxpayer’s appeals to the Tax Court of 
Canada and the Federal Court of Appeal were both dismissed. 
The circumstances in which the taxpayer was incorporated, 
organized, capitalized and then managed made it clear that 
Mr. Howard’s wife had no meaningful interest in the taxpayer 
or its affairs, and suggested that the taxpayer’s incorporation 
was an attempt to avoid the associated corporation rules 
in order to obtain an additional small business deduction. 
The main question was whether Mr. Howard had direct or 
indirect influence sufficient to constitute de facto control of 
the taxpayer within the meaning of subsection 256(5.1) of the 
Income Tax Act. Contrary to the Tax Court judge’s conclusion, a 
prior decision by the Federal Court of Appeal did not broaden 
or alter the governing precedent. The narrow test in that 
precedent, establishing that de facto control meant the clear 
right and ability to effect significant change in the board of 
directors or to influence shareholders that elected the board 
in a very direct way, was correct and had not been overturned. 
De facto control was concerned with control over the board of 
directors and not with control of the day-to-day operations of 
the corporation or its business. Factors that did not include 
a legally enforceable right and ability to effect change to the 
board or its powers, or to exercise influence over shareholders 
who had that right or ability did not have the potential to 
establish de facto control. The Tax Court judge’s finding that 
there was an unwritten agreement between Mr. Howard and his 
wife under which the identity and composition of the taxpayer’s 
board of directors would be under Mr. Howard’s control was 
open to him on evidence, and so the judge did not commit a 
palpable and overriding error in making such finding. Under 
such an agreement, Mr. Howard retained the right to determine 
the entirety of the taxpayer’s board of directors, which was 
influence of the type contemplated by subsection 256(5.1) of 
the Income Tax Act.

****

Turner v. R., 2016 TCC 77, 2016 CarswellNat 940 (T.C.C. 
[Informal Procedure]) — Masse D.J. — The taxpayer invested in 
securities and lost a great deal of money. The taxpayer borrowed 
investment capital from banks, but when his credit ran out, he 
began to borrow against his credit cards, at very high interest 
rates. The taxpayer invested significantly in a company, and 
although he kept buying more shares, the share price dropped 
from $25 per share to around five cents per share. The company 
eventually went bankrupt and the taxpayer lost everything. The 
taxpayer alleged he invested about $260,000 in his ill-fated 
investments, with total losses amounting to $306,000 when 
taking into account interest costs. In the 2012 taxation year, the 
taxpayer claimed $44,959 as business losses carried forward 
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Tax Convention and their overall conclusions are not relevant 
for entity classification in Canada. Thus, the CRA maintains 
its position that LLCs would generally be considered to be 
corporations for the purposes of the Income Tax Act, based on 
the application of the usual “two-step approach”.

As for the status of deliberations in respect of the classification 
of LLPs and LLLPs governed by the laws of the State of Florida, 
the CRA has not yet concluded its analysis but is heavily 
leaning towards treating them as corporations for the purposes 
of the Income Tax Act.

FORM T1135–JOINTLY HELD PROPERTY

In Views document 2015-0610641C6, the CRA provided its 
views regarding how specified foreign property (SFP) jointly 
held by spouses should be reported on Form T1135 in two 
hypothetical situations.

In general, if there is joint ownership of a SFP between spouses, 
the CRA would compare each spouse’s share of the property 
to the $100,000 threshold. Each spouse’s share of the SFP is 
generally based on the amount contributed by each person 
toward the cost of the purchase of the property.

In the first situation, Mr. and Mrs. A intend to purchase a 
SFP with a total cost of $150,000 in joint ownership. Mr. A 
contributes $75,000 cash and gifts $75,000 cash to Mrs. A 
and they jointly acquire the SFP with these funds. The CRA 
concluded that, since the cost amount of the SFP to each 
spouse is $75,000, neither spouse is required to file Form 
T1135. In the second situation, Mr. and Mrs. A intend to increase 
their investment in the SFP to $400,000. Mr. A contributes 
$125,000 cash and gifts $125,000 cash to Mrs. A and they 
jointly acquire the SFP with these funds. The CRA concluded 
that, since each spouse’s share of the SFP now exceeds the 
$100,000 threshold, each spouse is required to file Form T1135, 
with a cost amount of $200,000.

MEDICAL EXPENSE TAX CREDIT

In Views document 2015-0610741C6, the CRA gave its views 
regarding whether a warm climate can be considered a medical 
service for the purpose of the medical expense tax credit (METC).

Certain costs for transportation and travel expenses incurred to 
obtain medical services are eligible medical expenses for the 
purpose of the METC in paragraphs 118.2(2)(g) and (h) of the 
Income Tax Act. For the purpose of the METC, medical services 
are diagnostic, therapeutic or rehabilitative services that are 
performed by a medical practitioner acting within the scope of 
his or her professional training. Payments may be made to a 
medical practitioner or to a public or licensed private hospital 
for medical services provided to a patient. In the CRA’s view, the 
beneficial effects of a warm climate are not medical services, as 

ON THE RADAR
TAXES & WEALTH MANAGEMENT – RECENT CRA VIEWS (MAY 2016)

On February 3, 2016, the CRA released 17 Views documents 
containing the CRA’s written answers to questions that were 
posed at the 2015 Canadian Tax Foundation Annual Conference 
CRA Roundtable. Several of these Views documents are 
summarized below.

ENTITY CLASSIFICATION

In Views document 2015-0610611C6, the CRA provided 
its position regarding whether US LLCs are considered 
corporations for the purposes of the Income Tax Act in light of 
Anson v. HMRC ([2015] UKSC 44), and gave an update on the 
classification of Florida limited liability partnerships (LLPs) and 
limited liability limited partnerships (LLLPs).

Regarding the Anson case, the CRA finds both the reasons 
in the UK Supreme Court case as well as the Court of Appeal 
case to be of value. However, those cases essentially deal with 
treaty interpretation issues in the application of the UK-US 

from prior years. In the 2013 taxation year, the taxpayer claimed 
$47,274 as non-capital losses carried forward. The taxpayer 
characterized the 2012 and 2013 losses as business losses 
incurred while operating a business of a dealer in securities; 
that the business losses were incurred in 2005; and that the 
amounts included carrying charges on borrowed money. The 
Minister disallowed the business losses on the grounds that 
the taxpayer was not operating a business and had no source 
of business income from which to deduct expenses and incur 
losses pursuant to sections 3 and 9 of the Income Tax Act. The 
Minister disallowed the deductions for non-capital losses on 
the grounds that the taxpayer did not incur non-capital losses 
as defined in subsection 111(8) of the Income Tax Act. The 
taxpayer appealed and the appeal was dismissed. The court 
determined that the taxpayer was not carrying on a business 
of a dealer in securities and had no business losses that could 
be carried forward. The taxpayer subjectively intended to make 
a profit; however, he was not carrying on a business of a dealer 
in securities. The taxpayer’s profit and loss experience from 
2002 through 2006 was abysmal; he never showed a profit 
and always experienced a loss. The taxpayer admitted he had 
no formal training in securities trading and his business plan 
was to act on tips and wait to see if the securities he purchased 
went up in value. The taxpayer did not keep detailed books 
and records and there was virtually no documentation which 
one would expect to see in a commercially active business. The 
taxpayer only dealt in one security, and since he entered into an 
isolated transaction, he was not a trader. The taxpayer provided 
little to no evidence that he was conducting a business.
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that all medical expenses covered under a plan had to be eligible 
for the medical expense tax credit (METC) for the plan to qualify 
as a PHSP. That is, it was an all or nothing test. Effective January 
1, 2015, a plan is considered a PHSP as long as the premiums 
paid under the plan relate “all or substantially all” to medical 
expenses that would otherwise qualify for METC (assuming all 
other conditions to be a PHSP are met). 

PROVINCIAL RESIDENCY OF A TRUST

In Views document 2015-0610791C6, the CRA provided its 
updated views on the application of the central management 
and control test in establishing the residency of a trust for 
provincial income tax purposes in light of the decisions in 
Discovery Trust v. Canada and Boettger C. Agence du revenu du 
Québec.

It is the CRA’s view that the case law on the central management 
and control test supports that central management and control 
encompasses the concept of high-level, strategic decision 
making. Therefore, the CRA’s view regarding the application of 
the central management and control test in establishing the 
residence of a trust for provincial income tax purposes has not 
changed in light of the above decisions.

no service has been provided to the patient. Therefore, travel 
expenses incurred to travel to a warmer climate to receive 
those beneficial effects, even if for health reasons, are not 
eligible medical expenses.

In Tallon v. The Queen (2015 FCA 156), the Federal Court of 
Appeal affirmed the CRA’s position, stating that the term 
“medical services” in paragraph 118.2(2)(a) was clear and that 
“a medical service must be obtained from a medical service 
provider.” The court concluded that the beneficial effects of 
a warm climate is not a medical service for the purpose of 
either paragraphs 118.2(2)(g) or (h), as medical services “must 
be provided to the patient by a person or hospital.” Thus, the 
taxpayer’s transportation and travel expenses to Thailand and 
Indonesia were not allowed under paragraphs 118.2(2)(g) or (h).

PHSP UPDATE

In Views document 2015-0610751C6, the CRA provided an 
update regarding its position on what qualifies as a private 
health services plan (PHSP).

After a detailed internal review and consultation with Finance 
Canada and external stakeholders, the CRA revised its position 
on what qualifies as a PHSP.  The CRA’s previous position was 


